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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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SUPREME COURT OF THE UNITED STATES
AT
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JAFFEE, SPECIAL ADMINISTRATOR FOR ALLEN,
DECEASED v». REDMOND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 95-266. Argued February 26, 1996—Decided June 13, 1996

Petitioner, the administrator of decedent Allen’s estate, filed this action
alleging that Allen’s constitutional rights were violated when he was
killed by respondent Redmond, an on-duty police officer employed by
respondent village. The court ordered respondents to give petitioner
notes made by Karen Beyer, a licensed clinical social worker, during
counseling sessions with Redmond after the shooting, rejecting their
argument that a psychotherapist-patient privilege protected the con-
tents of the conversations. Neither Beyer nor Redmond complied with
the order. At trial, the jury awarded petitioner damages after being
instructed that the refusal to turn over the notes was legally unjustified
and the jury could presume that the notes would have been unfavorable
to respondents. The Court of Appeals reversed and remanded, finding
that “reason and experience,” the touchstones for acceptance of a privi-
lege under Federal Rule of Evidence 501, compelled recognition of a
psychotherapist-patient privilege. However, it found that the privilege
would not apply if, in the interests of justice, the evidentiary need for
disclosure outweighed the patient’s privacy interests. Balancing those
interests, the court concluded that Beyer’s notes should have been
protected.

1
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Syllabus

Held: The conversations between Redmond and her therapist and the
notes taken during their counseling sessions are protected from com-
pelled disclosure under Rule 501. Pp. 8-18.

(@) Rule 501 authorizes federal courts to define new privileges by
interpreting “the principles of the common law . . . in the light of reason
and experience.” The Rule thus did not freeze the law governing privi-
leges at a particular point in history, but rather directed courts to “con-
tinue the evolutionary development of testimonial privileges.” Tram-
mel v. United States, 445 U. S. 40, 47. An exception from the general
rule disfavoring testimonial privileges is justified when the proposed
privilege “promotes sufficiently important interests to outweigh the
need for probative evidence . ...” Id., at 51. Pp. 8-10.

(b) Significant private interests support recognition of a psychothera-
pist privilege. Effective psychotherapy depends upon an atmosphere
of confidence and trust, and therefore the mere possibility of disclosure
of confidential communications may impede development of the relation-
ship necessary for successful treatment. The privilege also serves the
public interest, since the mental health of the Nation’s citizenry, no less
than its physical health, is a public good of transcendent importance.
In contrast, the likely evidentiary benefit that would result from the
denial of the privilege is modest. That it is appropriate for the federal
courts to recognize a psychotherapist privilege is confirmed by the fact
that all 50 States and the District of Columbia have enacted into law
some form of the privilege, see Trammel v. United States, 445 U. S., at
48-50, and reinforced by the fact that the privilege was among the spe-
cific privileges recommended in the proposed privilege rules that were
rejected in favor of the more open-ended language of the present Rule
501. Pp. 10-15.

(¢) The federal privilege, which clearly applies to psychiatrists and
psychologists, also extends to confidential communications made to li-
censed social workers in the course of psychotherapy. The reasons for
recognizing the privilege for treatment by psychiatrists and psycholo-
gists apply with equal force to clinical social workers, and the vast ma-
jority of States explicitly extend a testimonial privilege to them. The
balancing component implemented by the Court of Appeals and a few
States is rejected, for it would eviscerate the effectiveness of the privi-
lege by making it impossible for participants to predict whether their
confidential conversations will be protected. Because this is the first
case in which this Court has recognized a psychotherapist privilege, it
is neither necessary nor feasible to delineate its full contours in a way
that would govern all future questions. Pp. 15-18.

51 F. 3d 1346, affirmed.
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STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which REENQUIST, C. J., joined
as to Part III, post, p. 18.
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With him on the briefs were Ronald L. Futterman and
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JUSTICE STEVENS delivered the opinion of the Court.

After a traumatic incident in which she shot and killed a
man, a police officer received extensive counseling from a

*Briefs of amici curiae urging affirmance were filed for the American
Association of State Social Work Boards by John F. Atkinson,; for the
American Civil Liberties Union et al. by Steven R. Shapiro, Harvey Gross-
man, Leonard S. Rubenstein, Bruce J. Winick, and Daniel W. Shuman,
for the American Counseling Association by Lee H. Simowitz; for the
American Psychiatric Association et al. by Richard G. Taranto; for the
American Psychoanalytic Association et al. by Carter G. Phillips, Rex E.
Lee, and Joseph R. Guerra; for the American Psychological Association by
Paul M. Smith, Robert M. Portman, and James L. McHugh, Jr.; for the
Employee Assistance Professionals Association, Inc., by Peter J Rubin;
for the Menninger Foundation by James C. Geoly, Michael T. Zeller, and
Kevin R. Gustafson, for the National Association of Police Organizations,
Inc., by William J. Johmson, for the National Association of Social Work-
ers et al. by Michael B. Trister, Carolyn I. Polowy, Sandra G. Nye, Ken-
neth L. Adams, James van R. Springer, and Peter M. Brody,; and for
George R. Caesar et al. by Kurt W. Melchior.

Briefs of amici curiae were filed for the International Union of Police
Associations, AFL-CIO, by Michael T. Leibig; and for the National
Network to End Domestic Violence et al. by William C. Brashares.
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licensed clinical social worker. The question we address is
whether statements the officer made to her therapist during
the counseling sessions are protected from compelled disclo-
sure in a federal civil action brought by the family of the
deceased. Stated otherwise, the question is whether it is
appropriate for federal courts to recognize a “psychothera-
pist privilege” under Rule 501 of the Federal Rules of
Evidence.
I

Petitioner is the administrator of the estate of Ricky
Allen. Respondents are Mary Lu Redmond, a former police
officer, and the Village of Hoffman Estates, Illinois, her em-
ployer during the time that she served on the police force.!
Petitioner commenced this action against respondents after
Redmond shot and killed Allen while on patrol duty.

On June 27, 1991, Redmond was the first officer to respond
to a “fight in progress” call at an apartment complex. As
she arrived at the scene, two of Allen’s sisters ran toward
her squad car, waving their arms and shouting that there
had been a stabbing in one of the apartments. Redmond
testified at trial that she relayed this information to her dis-
patcher and requested an ambulance. She then exited her
car and walked toward the apartment building. Before
Redmond reached the building, several men ran out, one
waving a pipe. When the men ignored her order to get on
the ground, Redmond drew her service revolver. Two other
men then burst out of the building, one, Ricky Allen, chasing
the other. According to Redmond, Allen was brandishing a
butcher knife and disregarded her repeated commands to
drop the weapon. Redmond shot Allen when she believed
he was about to stab the man he was chasing. Allen died
at the scene. Redmond testified that before other officers

1 Redmond left the police department after the events at issue in this
lawsuit.
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arrived to provide support, “people came pouring out of the
buildings,” App. 134, and a threatening confrontation be-
tween her and the crowd ensued.

Petitioner filed suit in Federal District Court alleging that
Redmond had violated Allen’s constitutional rights by using
excessive force during the encounter at the apartment
complex. The complaint sought damages under Rev. Stat.
§1979, 42 U.S.C. §1983, and the Illinois wrongful-death
statute, Ill. Comp. Stat., ch. 740, §180/1 et seq. (1994). At
trial, petitioner presented testimony from members of Al-
len’s family that conflicted with Redmond’s version of the
incident in several important respects. They testified, for
example, that Redmond drew her gun before exiting her
squad car and that Allen was unarmed when he emerged
from the apartment building.

During pretrial discovery petitioner learned that after the
shooting Redmond had participated in about 50 counseling
sessions with Karen Beyer, a clinical social worker licensed
by the State of Illinois and employed at that time by the
Village of Hoffman KEstates. Petitioner sought access to
Beyer’s notes concerning the sessions for use in cross-
examining Redmond. Respondents vigorously resisted the
discovery. They asserted that the contents of the conversa-
tions between Beyer and Redmond were protected against
involuntary disclosure by a psychotherapist-patient privi-
lege. The district judge rejected this argument. Neither
Beyer nor Redmond, however, complied with his order to
disclose the contents of Beyer’s notes. At depositions and
on the witness stand both either refused to answer certain
questions or professed an inability to recall details of their
conversations.

In his instructions at the end of the trial, the judge advised
the jury that the refusal to turn over Beyer’s notes had no
“legal justification” and that the jury could therefore pre-
sume that the contents of the notes would have been un-
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favorable to respondents.? The jury awarded petitioner
$45,000 on the federal claim and $500,000 on her state-law
claim.

The Court of Appeals for the Seventh Circuit reversed and
remanded for a new trial. Addressing the issue for the first
time, the court concluded that “reason and experience,” the
touchstones for acceptance of a privilege under Rule 501
of the Federal Rules of Evidence, compelled recognition of
a psychotherapist-patient privilege.®> 51 F. 3d 1346, 1355
(1995). “Reason tells us that psychotherapists and patients
share a unique relationship, in which the ability to communi-
cate freely without the fear of public disclosure is the key to
successful treatment.” Id., at 1355-1356. As to experi-
ence, the court observed that all 50 States have adopted
some form of the psychotherapist-patient privilege. Id., at
1356. The court attached particular significance to the fact
that Illinois law expressly extends such a privilege to social
workers like Karen Beyer.! Id., at 1357. The court also
noted that, with one exception, the federal decisions reject-
ing the privilege were more than five years old and that the
“need and demand for counseling services has skyrocketed
during the past several years.” Id., at 1355-1356.

2 App. to Pet. for Cert. 67.

3Rule 501 provides as follows: “Except as otherwise required by the
Constitution of the United States or provided by Act of Congress or in
rules prescribed by the Supreme Court pursuant to statutory authority,
the privilege of a witness, person, government, State, or political subdivi-
sion thereof shall be governed by the principles of the common law as they
may be interpreted by the courts of the United States in the light of
reason and experience. However, in civil actions and proceedings, with
respect to an element of a claim or defense as to which State law supplies
the rule of decision, the privilege of a witness, person, government, State
or political subdivision thereof shall be determined in accordance with
State law.”

4See Illinois Mental Health and Developmental Disabilities Confiden-
tiality Act, I1l. Comp. Stat., ch. 740, §§ 110/1-110/17 (1994).
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The Court of Appeals qualified its recognition of the priv-
ilege by stating that it would not apply if, “in the interests
of justice, the evidentiary need for the disclosure of the
contents of a patient’s counseling sessions outweighs that
patient’s privacy interests.” Id., at 1357. Balancing those
conflicting interests, the court observed, on the one hand,
that the evidentiary need for the contents of the confidential
conversations was diminished in this case because there
were numerous eyewitnesses to the shooting, and, on the
other hand, that Officer Redmond’s privacy interests were
substantial.® Id., at 1358. Based on this assessment, the
court concluded that the trial court had erred by refusing to
afford protection to the confidential communications between
Redmond and Beyer.

The United States Courts of Appeals do not uniformly
agree that the federal courts should recognize a psychothera-
pist privilege under Rule 501. Compare In re Doe, 964 F. 2d
1325 (CA2 1992) (recognizing privilege); In re Zuniga, 714
F. 2d 632 (CA6) (same), cert. denied, 464 U.S. 983 (1983),
with United States v. Burtrum, 17 F. 3d 1299 (CA10) (declin-
ing to recognize privilege), cert. denied, 513 U. S. 863 (1994);
In re Grand Jury Proceedings, 867 F. 2d 562 (CA9) (same),
cert. denied sub nom. Doe v. United States, 493 U.S. 906
(1989); United States v. Corona, 849 F. 2d 562 (CA11 1988)
(same), cert. denied, 489 U. S. 1084 (1989); United States v.
Meagher, 531 F. 2d 752 (CAb5) (same), cert. denied, 429 U. S.
853 (1976). Because of the conflict among the Courts of

5“Her ability, through counseling, to work out the pain and anguish un-
doubtedly caused by Allen’s death in all probability depended to a great
deal upon her trust and confidence in her counselor Karen Beyer. Officer
Redmond, and all those placed in her most unfortunate circumstances, are
entitled to be protected in their desire to seek counseling after mortally
wounding another human being in the line of duty. An individual who is
troubled as the result of her participation in a violent and tragic event,
such as this, displays a most commendable respect for human life and is a
person well-suited ‘to protect and to serve.”” 51 F. 3d, at 1358.
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Appeals and the importance of the question, we granted
certiorari. 516 U. S. 930 (1995). We affirm.

II

Rule 501 of the Federal Rules of Evidence authorizes fed-
eral courts to define new privileges by interpreting “common
law principles . . . in the light of reason and experience.”
The authors of the Rule borrowed this phrase from our opin-
ion in Wolfle v. United States, 291 U. S. 7, 12 (1934),5 which
in turn referred to the oft-repeated observation that “the
common law is not immutable but flexible, and by its own
principles adapts itself to varying conditions.” Funk v.
United States, 290 U. S. 371, 383 (1933). See also Hawkins
v. United States, 358 U. S. 74, 79 (1958) (changes in privileges
may be “dictated by ‘reason and experience’”). The Senate
Report accompanying the 1975 adoption of the Rules indi-
cates that Rule 501 “should be understood as reflecting the
view that the recognition of a privilege based on a confiden-
tial relationship . . . should be determined on a case-by-case
basis.” S. Rep. No. 93-1277, p. 13 (1974)." The Rule thus

6“[TThe rules governing the competence of witnesses in criminal trials
in the federal courts are not necessarily restricted to those local rules in
force at the time of the admission into the Union of the particular state
where the trial takes place, but are governed by common law principles
as interpreted and applied by the federal courts in the light of reason
and experience. Funk v. United States, 290 U. S. 371.”  Wolfle v. United
States, 291 U. S., at 12-13.

"In 1972 the Chief Justice transmitted to Congress proposed Rules of
Evidence for United States Courts and Magistrates. 56 F. R. D. 183
(hereinafter Proposed Rules). The Rules had been formulated by the Ju-
dicial Conference Advisory Committee on Rules of Evidence and approved
by the Judicial Conference of the United States and by this Court. Tram-
mel v. United States, 445 U. S. 40, 47 (1980). The Proposed Rules defined
nine specific testimonial privileges, including a psychotherapist-patient
privilege, and indicated that these were to be the exclusive privileges
absent constitutional mandate, Act of Congress, or revision of the Rules.
Proposed Rules 501-513, 56 F. R. D., at 230-261. Congress rejected this
recommendation in favor of Rule 501’s general mandate. Trammel, 445
U. S, at 47.
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did not freeze the law governing the privileges of witnesses
in federal trials at a particular point in our history, but
rather directed federal courts to “continue the evolutionary
development of testimonial privileges.” Trammel v. United
States, 445 U. S. 40, 47 (1980); see also University of Penn-
sylvania v. EEOC, 493 U. S. 182, 189 (1990).

The common-law principles underlying the recognition of
testimonial privileges can be stated simply. “‘For more
than three centuries it has now been recognized as a funda-
mental maxim that the public . . . has a right to every man’s
evidence. When we come to examine the various claims of
exemption, we start with the primary assumption that there
is a general duty to give what testimony one is capable of
giving, and that any exemptions which may exist are dis-
tinctly exceptional, being so many derogations from a posi-
tive general rule.”” United States v. Bryan, 339 U. S. 323,
331 (1950) (quoting 8 J. Wigmore, Evidence §2192, p. 64 (3d
ed. 1940)).8 See also United States v. Nixon, 418 U. S. 683,
709 (1974). Exceptions from the general rule disfavoring
testimonial privileges may be justified, however, by a “ ‘pub-
lic good transcending the normally predominant principle of
utilizing all rational means for ascertaining truth.”” Tram-
mel, 445 U. S., at 50 (quoting FElkins v. United States, 364
U. S. 206, 234 (1960) (Frankfurter, J., dissenting)).

Guided by these principles, the question we address today
is whether a privilege protecting confidential communica-
tions between a psychotherapist and her patient “promotes
sufficiently important interests to outweigh the need for

8The familiar expression “every man’s evidence” was a well-known
phrase as early as the mid-18th century. Both the Duke of Argyll and
Lord Chancellor Hardwicke invoked the maxim during the May 25, 1742,
debate in the House of Lords concerning a bill to grant immunity to wit-
nesses who would give evidence against Sir Robert Walpole, first Earl of
Orford. 12 T. Hansard, Parliamentary History of England 643, 675, 693,
697 (1812). 'The bill was defeated soundly. Id., at 711.
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probative evidence . . ..” 445 U.S., at 51. Both “reason
and experience” persuade us that it does.

II1

Like the spousal and attorney-client privileges, the
psychotherapist-patient privilege is “rooted in the impera-
tive need for confidence and trust.” Ibid. Treatment by a
physician for physical ailments can often proceed success-
fully on the basis of a physical examination, objective infor-
mation supplied by the patient, and the results of diagnostic
tests. Effective psychotherapy, by contrast, depends upon
an atmosphere of confidence and trust in which the patient
is willing to make a frank and complete disclosure of facts,
emotions, memories, and fears. Because of the sensitive na-
ture of the problems for which individuals consult psycho-
therapists, disclosure of confidential communications made
during counseling sessions may cause embarrassment or dis-
grace. For this reason, the mere possibility of disclosure
may impede development of the confidential relationship
necessary for successful treatment.” As the Judicial Con-
ference Advisory Committee observed in 1972 when it
recommended that Congress recognize a psychotherapist
privilege as part of the Proposed Federal Rules of Evidence,
a psychiatrist’s ability to help her patients

(N

is completely dependent upon [the patients’] willing-
ness and ability to talk freely. This makes it difficult if
not impossible for [a psychiatrist] to function without
being able to assure . . . patients of confidentiality and,
indeed, privileged communication. Where there may
be exceptions to this general rule . . ., there is wide
agreement that confidentiality is a sine qua non for suc-
cessful psychiatric treatment.”” Advisory Committee’s

9See studies and authorities cited in the Brief for American Psychiatric
Association et al. as Amici Curiae 14-17 and the Brief for American
Psychological Association as Amicus Curiae 12-17.
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Notes to Proposed Rules, 56 F. R. D. 183, 242 (1972)
(quoting Group for Advancement of Psychiatry, Report
No. 45, Confidentiality and Privileged Communication in
the Practice of Psychiatry 92 (June 1960)).

By protecting confidential communications between a psy-
chotherapist and her patient from involuntary disclosure, the
proposed privilege thus serves important private interests.

Our cases make clear that an asserted privilege must also
“servle] public ends.” Upjohn Co. v. United States, 449 U. S.
383, 389 (1981). Thus, the purpose of the attorney-client
privilege is to “encourage full and frank communication be-
tween attorneys and their clients and thereby promote
broader public interests in the observance of law and admin-
istration of justice.” Ibid. And the spousal privilege, as
modified in Trammel, is justified because it “furthers the im-
portant public interest in marital harmony,” 445 U. S., at 53.
See also United States v. Nixon, 418 U. S., at 705; Wolfle v.
United States, 291 U. S., at 14. The psychotherapist privi-
lege serves the public interest by facilitating the provision
of appropriate treatment for individuals suffering the effects
of a mental or emotional problem. The mental health of our
citizenry, no less than its physical health, is a public good of
transcendent importance.*®

In contrast to the significant public and private interests
supporting recognition of the privilege, the likely evidentiary
benefit that would result from the denial of the privilege is
modest. If the privilege were rejected, confidential conver-

0This case amply demonstrates the importance of allowing individuals
to receive confidential counseling. Police officers engaged in the danger-
ous and difficult tasks associated with protecting the safety of our commu-
nities not only confront the risk of physical harm but also face stressful
circumstances that may give rise to anxiety, depression, fear, or anger.
The entire community may suffer if police officers are not able to receive
effective counseling and treatment after traumatic incidents, either be-
cause trained officers leave the profession prematurely or because those
in need of treatment remain on the job.
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sations between psychotherapists and their patients would
surely be chilled, particularly when it is obvious that the
circumstances that give rise to the need for treatment will
probably result in litigation. Without a privilege, much of
the desirable evidence to which litigants such as petitioner
seek access—for example, admissions against interest by a
party—is unlikely to come into being. This unspoken “evi-
dence” will therefore serve no greater truth-seeking function
than if it had been spoken and privileged.

That it is appropriate for the federal courts to recognize a
psychotherapist privilege under Rule 501 is confirmed by the
fact that all 50 States and the District of Columbia have
enacted into law some form of psychotherapist privilege.!!
We have previously observed that the policy decisions of the
States bear on the question whether federal courts should

11 Ala. Code §34-26-2 (1975); Alaska Rule Evid. 504; Ariz. Rev. Stat.
Ann. §32-2085 (1992); Ark. Rule Evid. 503; Cal. Evid. Code Ann. §§1010,
1012, 1014 (West 1995); Colo. Rev. Stat. § 13-90-107(g) (Supp. 1995); Conn.
Gen. Stat. §52-146¢ (1995); Del. Uniform Rule Evid. 503; D. C. Code Ann.
§14-307 (1995); Fla. Stat. §90.503 (Supp. 1992); Ga. Code Ann. §24-9-21
(1995); Haw. Rules Evid. 504, 504.1; Idaho Rule Evid. 503; I1l. Comp. Stat.,
ch. 225, §15/5 (1994); Ind. Code §25-33-1-17 (1993); Iowa Code §622.10
(1987); Kan. Stat. Ann. §74-5323 (1985); Ky. Rule Evid. 507; La. Code
Evid. Ann., Art. 510 (West 1995); Me. Rule Evid. 503; Md. Cts. & Jud.
Proc. Code Ann. §9-109 (1995); Mass. Gen. Laws §233:20B (1995); Mich.
Comp. Laws Ann. §333.18237 (West Supp. 1996); Minn. Stat. §595.02 (1988
and Supp. 1996); Miss. Rule Evid. 503; Mo. Rev. Stat. §491.060 (1994);
Mont. Code Ann. §26-1-807 (1994); Neb. Rev. Stat. §27-504 (1995); Nev.
Rev. Stat. §49.215 (1993); N. H. Rule Evid. 503; N. J. Stat. Ann. §45:14B-28
(West 1995); N. M. Rule Evid. 11-504; N. Y. Civ. Prac. Law §4507 (McKin-
ney 1992); N. C. Gen. Stat. §8-53.3 (Supp. 1995); N. D. Rule Evid. §503;
Ohio Rev. Code Ann. §2317.02 (1995); Okla. Stat., Tit. 12, §2503 (1991);
Ore. Rules Evid. 504, 504.1; 42 Pa. Cons. Stat. §5944 (1982); R. 1. Gen.
Laws §§5-37.3-3, 5-37.3-4 (1995); S. C. Code Ann. §19-11-95 (Supp.
1995); S. D. Codified Laws §§19-13-6 to 19-13-11 (1995); Tenn. Code Ann.
§24-1-207 (1980); Tex. Rules Civ. Evid. 509, 510; Utah Rule Evid. 506;
Vt. Rule Evid. 503; Va. Code Ann. §8.01-400.2 (1992); Wash. Rev. Code
§18.83.110 (1994); W. Va. Code §27-3-1 (1992); Wis. Stat. §905.04 (1993—
1994); Wyo. Stat. § 33-27-123 (Supp. 1995).
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recognize a new privilege or amend the coverage of an exist-
ing one. See Trammel, 445 U. S., at 48-50; United States v.
Gillock, 445 U. S. 360, 368, n. 8 (1980). Because state legis-
latures are fully aware of the need to protect the integrity
of the factfinding functions of their courts, the existence of a
consensus among the States indicates that “reason and expe-
rience” support recognition of the privilege. In addition,
given the importance of the patient’s understanding that her
communications with her therapist will not be publicly dis-
closed, any State’s promise of confidentiality would have lit-
tle value if the patient were aware that the privilege would
not be honored in a federal court.’? Denial of the federal
privilege therefore would frustrate the purposes of the state
legislation that was enacted to foster these confidential
communications.

It is of no consequence that recognition of the privilege in
the vast majority of States is the product of legislative action
rather than judicial decision. Although common-law rulings
may once have been the primary source of new developments
in federal privilege law, that is no longer the case. In Funk
v. United States, 290 U. S. 371 (1933), we recognized that it
is appropriate to treat a consistent body of policy determina-
tions by state legislatures as reflecting both “reason” and
“experience.” Id., at 376-381. That rule is properly re-
spectful of the States and at the same time reflects the fact
that once a state legislature has enacted a privilege there
is no longer an opportunity for common-law creation of the
protection. The history of the psychotherapist privilege
illustrates the latter point. In 1972 the members of the

12 At the outset of their relationship, the ethical therapist must disclose
to the patient “the relevant limits on confidentiality.” See American Psy-
chological Association, Ethical Principles of Psychologists and Code of
Conduct, Standard 5.01 (Dec. 1992). See also National Federation of Soci-
eties for Clinical Social Work, Code of Ethics V(a) (May 1988); American
Counseling Association, Code of Ethics and Standards of Practice A.3.a
(effective July 1995).
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Judicial Conference Advisory Committee noted that the
common law “had indicated a disposition to recognize a
psychotherapist-patient privilege when legislatures began
moving into the field.” Proposed Rules, 56 F. R. D., at 242
(citation omitted). The present unanimous acceptance of the
privilege shows that the state lawmakers moved quickly.
That the privilege may have developed faster legislatively
than it would have in the courts demonstrates only that the
States rapidly recognized the wisdom of the rule as the field
of psychotherapy developed.'®

The uniform judgment of the States is reinforced by the
fact that a psychotherapist privilege was among the nine
specific privileges recommended by the Advisory Committee
in its proposed privilege rules. In United States v. Gillock,
445 U. S., at 367-368, our holding that Rule 501 did not in-
clude a state legislative privilege relied, in part, on the fact
that no such privilege was included in the Advisory Commit-

13 Petitioner acknowledges that all 50 state legislatures favor a psycho-
therapist privilege. She nevertheless discounts the relevance of the state
privilege statutes by pointing to divergence among the States concerning
the types of therapy relationships protected and the exceptions recog-
nized. A small number of state statutes, for example, grant the privilege
only to psychiatrists and psychologists, while most apply the protection
more broadly. Compare Haw. Rules Evid. 504, 504.1 and N. D. Rule Evid.
503 (privilege extends to physicians and psychotherapists), with Ariz. Rev.
Stat. Ann. §32-3283 (1992) (privilege covers “behavioral health profes-
sional[s]”); Tex. Rule Civ. Evid. 510(a)(1) (privilege extends to persons “li-
censed or certified by the State of Texas in the diagnosis, evaluation or
treatment of any mental or emotional disorder” or “involved in the treat-
ment or examination of drug abusers”); Utah Rule Evid. 506 (privilege
protects confidential communications made to marriage and family thera-
pists, professional counselors, and psychiatric mental health nurse spe-
cialists). The range of exceptions recognized by the States is similarly
varied. Compare Ark. Code Ann. § 17-46-107 (1987) (narrow exceptions);
Haw. Rules Evid. 504, 504.1 (same), with Cal. Evid. Code Ann. §§1016—
1027 (West 1995) (broad exceptions); R. I. Gen. Laws §5-37.3-4 (1995)
(same). These variations in the scope of the protection are too limited to
undermine the force of the States’ unanimous judgment that some form of
psychotherapist privilege is appropriate.
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tee’s draft. The reasoning in Gillock thus supports the
opposite conclusion in this case. In rejecting the proposed
draft that had specifically identified each privilege rule and
substituting the present more open-ended Rule 501, the Sen-
ate Judiciary Committee explicitly stated that its action
“should not be understood as disapproving any recognition
of a psychiatrist-patient . . . privileg[e] contained in the
[proposed] rules.” S. Rep. No. 93-1277, at 13.

Because we agree with the judgment of the state legisla-
tures and the Advisory Committee that a psychotherapist-
patient privilege will serve a “public good transcending the
normally predominant principle of utilizing all rational
means for ascertaining truth,” Trammel, 445 U. S., at 50, we
hold that confidential communications between a licensed
psychotherapist and her patients in the course of diagnosis
or treatment are protected from compelled disclosure under
Rule 501 of the Federal Rules of Evidence.'

Iv

All agree that a psychotherapist privilege covers con-
fidential communications made to licensed psychiatrists and
psychologists. We have no hesitation in concluding in this
case that the federal privilege should also extend to con-
fidential communications made to licensed social workers in
the course of psychotherapy. The reasons for recognizing a
privilege for treatment by psychiatrists and psychologists
apply with equal force to treatment by a clinical social
worker such as Karen Beyer.'® Today, social workers pro-

4 Like other testimonial privileges, the patient may of course waive
the protection.

15 If petitioner had filed her complaint in an Illinois state court, respond-
ents’ claim of privilege would surely have been upheld, at least with re-
spect to the state wrongful-death action. An Illinois statute provides
that conversations between a therapist and her patients are privileged
from compelled disclosure in any civil or criminal proceeding. Ill. Comp.
Stat., ch. 740, §110/10 (1994). The term “therapist” is broadly defined
to encompass a number of licensed professionals including social work-
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vide a significant amount of mental health treatment. See,
e. g., U.S. Dept. of Health and Human Services, Center for
Mental Health Services, Mental Health, United States, 1994,
pp. 85-87, 107-114; Brief for National Association of Social
Workers et al. as Amici Curiae 5-7 (citing authorities).
Their clients often include the poor and those of modest
means who could not afford the assistance of a psychiatrist
or psychologist, id., at 6-7 (citing authorities), but whose
counseling sessions serve the same public goals.’ Perhaps
in recognition of these circumstances, the vast majority of
States explicitly extend a testimonial privilege to licensed

ers. Ch. 740, §110/2. Karen Beyer, having satisfied the strict standards
for licensure, qualifies as a clinical social worker in Illinois. 51 F. 3d 1346,
1358, n. 19 (CA7 1995).

Indeed, if only a state-law claim had been asserted in federal court, the
second sentence in Rule 501 would have extended the privilege to that
proceeding. We note that there is disagreement concerning the proper
rule in cases such as this in which both federal and state claims are as-
serted in federal court and relevant evidence would be privileged under
state law but not under federal law. See C. Wright & K. Graham, 23
Federal Practice and Procedure §5434 (1980). Because the parties do not
raise this question and our resolution of the case does not depend on it,
we express no opinion on the matter.

16 The Judicial Conference Advisory Committee’s proposed psychothera-
pist privilege defined psychotherapists as psychologists and medical doc-
tors who provide mental health services. Proposed Rules, 56 F. R. D., at
240. This limitation in the 1972 recommendation does not counsel against
recognition of a privilege for social workers practicing psychotherapy. In
the quarter century since the Committee adopted its recommendations,
much has changed in the domains of social work and psychotherapy. See
generally Brief for National Association of Social Workers et al. as Amici
Curiae 5-13 (and authorities cited). While only 12 States regulated social
workers in 1972, all 50 do today. See American Association of State So-
cial Work Boards, Social Work Laws and Board Regulations: A State Com-
parison Study 29, 31 (1996). Over the same period, the relative portion
of therapeutic services provided by social workers has increased substan-
tially. See U. S. Dept. of Health and Human Services, Center for Mental
Health Services, Mental Health, United States, 1994, pp. 85-87, 107-114.
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social workers.'” We therefore agree with the Court of
Appeals that “[d]rawing a distinction between the counsel-
ing provided by costly psychotherapists and the counseling
provided by more readily accessible social workers serves
no discernible public purpose.” 51 F. 3d, at 1358, n. 19.

We part company with the Court of Appeals on a separate
point. We reject the balancing component of the privilege
implemented by that court and a small number of States.!®
Making the promise of confidentiality contingent upon a trial
judge’s later evaluation of the relative importance of the pa-
tient’s interest in privacy and the evidentiary need for disclo-
sure would eviscerate the effectiveness of the privilege. As

1"See Ariz. Rev. Stat. Ann. § 32-3283 (1992); Ark. Code Ann. § 17-46-107
(1995); Cal. Evid. Code Ann. §§1010, 1012, 1014 (West 1995); Colo. Rev.
Stat. § 13-90-107 (1987); Conn. Gen. Stat. § 52-146q (1995); Del. Code Ann.,
Tit. 24, §3913 (1987); D. C. Code Ann. §14-307 (1995); Fla. Stat. §90.503
(1991); Ga. Code Ann. §24-9-21 (1995); Idaho Code §54-3213 (1994); IIl.
Comp. Stat., ch. 225, §20/16 (1994); Ind. Code §25-23.6-6-1 (1993); Iowa
Code §622.10 (1987); Kan. Stat. Ann. §65-6315 (Supp. 1990); Ky. Rule
Evid. 507; La. Code Evid. Ann., Art. 510 (West 1995); Me. Rev. Stat.
Ann., Tit. 32, § 7005 (1988); Md. Cts. & Jud. Proc. Code Ann. § 9-121 (1995);
Mass. Gen. Laws §112:135A (1994); Mich. Comp. Laws Ann. §339.1610
(West 1992); Minn. Stat. §595.02(g) (1994); Miss. Code Ann. §73-53-29
(1995); Mo. Rev. Stat. §337.636 (Supp. 1996); Mont. Code Ann. § 37-22-401
(1995); Neb. Rev. Stat. § 71-1,335 (1995); Nev. Rev. Stat. §§49.215, 49.225,
49.235 (1993); N. H. Rev. Stat. Ann. §330-A:19 (1995); N. J. Stat. Ann.
§45:15BB-13 (West 1995); N. M. Stat. Ann. §61-31-24 (Supp. 1995); N. Y.
Civ. Prac. Law §4508 (McKinney 1992); N. C. Gen. Stat. §8-53.7 (1986);
Ohio Rev. Code Ann. §2317.02 (1995); Okla. Stat., Tit. 59, §1261.6 (1991);
Ore. Rev. Stat. §40.250 (1991); R. I. Gen. Laws §§5-37.3-3, 5-37.3—4
(1995); S. C. Code Ann. §19-11-95 (Supp. 1995); S. D. Codified Laws § 36—
26-30 (1994); Tenn. Code Ann. §63-23-107 (1990); Tex. Rule Civ. Evid.
510; Utah Rule Evid. 506; Vt. Rule Evid. 503; Va. Code Ann. §8.01-400.2
(1992); Wash. Rev. Code §18.19.180 (1994); W. Va. Code §30-30-12 (1993);
Wis. Stat. §905.04 (1993-1994); Wyo. Stat. § 33-38-109 (Supp. 1995).

18See, e. g., Me. Rev. Stat. Ann., Tit. 32, §7005 (1964); N. H. Rev. Stat.
Ann. §330-A:19 (1995); N. C. Gen. Stat. §8-53.7 (1986); Va. Code Ann.
§8.01-400.2 (1992).
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we explained in Upjohn, if the purpose of the privilege is to
be served, the participants in the confidential conversation
“must be able to predict with some degree of certainty
whether particular discussions will be protected. An uncer-
tain privilege, or one which purports to be certain but re-
sults in widely varying applications by the courts, is little
better than no privilege at all.” 449 U. S., at 393.

These considerations are all that is necessary for decision
of this case. A rule that authorizes the recognition of new
privileges on a case-by-case basis makes it appropriate to
define the details of new privileges in a like manner. Be-
cause this is the first case in which we have recognized a
psychotherapist privilege, it is neither necessary nor feasible
to delineate its full contours in a way that would “govern all
conceivable future questions in this area.” Id., at 386.1

v

The conversations between Officer Redmond and Karen
Beyer and the notes taken during their counseling sessions
are protected from compelled disclosure under Rule 501 of
the Federal Rules of Evidence. The judgment of the Court
of Appeals is affirmed.

It is so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE joins
as to Part III, dissenting.

The Court has discussed at some length the benefit that
will be purchased by creation of the evidentiary privilege in
this case: the encouragement of psychoanalytic counseling.
It has not mentioned the purchase price: occasional injustice.
That is the cost of every rule which excludes reliable and

19 Although it would be premature to speculate about most future devel-
opments in the federal psychotherapist privilege, we do not doubt that
there are situations in which the privilege must give way, for example, if
a serious threat of harm to the patient or to others can be averted only
by means of a disclosure by the therapist.
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probative evidence—or at least every one categorical enough
to achieve its announced policy objective. In the case of
some of these rules, such as the one excluding confessions
that have not been properly “Mirandized,” see Miranda v.
Arizona, 384 U. S. 436 (1966), the victim of the injustice is
always the impersonal State or the faceless “public at large.”
For the rule proposed here, the victim is more likely to be
some individual who is prevented from proving a valid
claim—or (worse still) prevented from establishing a valid
defense. The latter is particularly unpalatable for those
who love justice, because it causes the courts of law not
merely to let stand a wrong, but to become themselves the
instruments of wrong.

In the past, this Court has well understood that the partic-
ular value the courts are distinctively charged with preserv-
ing—justice—is severely harmed by contravention of “the
fundamental principle that ‘“the public . . . has a right to
every man’s evidence.”’” Trammel v. United States, 445
U. S. 40, 50 (1980) (citation omitted). Testimonial privileges,
it has said, “are not lightly created nor expansively con-
strued, for they are in derogation of the search for truth.”
United States v. Nixon, 418 U. S. 683, 710 (1974) (emphasis
added). Adherence to that principle has caused us, in the
Rule 501 cases we have considered to date, to reject new
privileges, see University of Pennsylvania v. EEOC, 493
U. S. 182 (1990) (privilege against disclosure of academic peer
review materials); United States v. Gillock, 445 U. S. 360
(1980) (privilege against disclosure of “legislative acts” by
member of state legislature), and even to construe narrowly
the scope of existing privileges, see, e. g., United States v.
Zolin, 491 U. S. 554, 568-570 (1989) (permitting in camera
review of documents alleged to come within crime-fraud ex-
ception to attorney-client privilege); Trammel, supra (hold-
ing that voluntary testimony by spouse is not covered by
husband-wife privilege). The Court today ignores this tra-
ditional judicial preference for the truth, and ends up creat-
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ing a privilege that is new, vast, and ill defined. I respect-
fully dissent.
I

The case before us involves confidential communications
made by a police officer to a state-licensed clinical social
worker in the course of psychotherapeutic counseling. Be-
fore proceeding to a legal analysis of the case, I must observe
that the Court makes its task deceptively simple by the man-
ner in which it proceeds. It begins by characterizing the
issue as “whether it is appropriate for federal courts to rec-
ognize a ‘psychotherapist privilege,”” ante, at 4, and devotes
almost all of its opinion to that question. Having answered
that question (to its satisfaction) in the affirmative, it then
devotes less than a page of text to answering in the affirma-
tive the small remaining question whether “the federal privi-
lege should also extend to confidential communications made
to licensed social workers in the course of psychotherapy,”
ante, at 15.

Of course the prototypical evidentiary privilege analogous
to the one asserted here—the lawyer-client privilege—is not
identified by the broad area of advice giving practiced by the
person to whom the privileged communication is given, but
rather by the professional status of that person. Hence, it
seems a long step from a lawyer-client privilege to a tax
advisor-client or accountant-client privilege. But if one re-
characterizes it as a “legal advisor” privilege, the extension
seems like the most natural thing in the world. That is the
illusion the Court has produced here: It first frames an
overly general question (“Should there be a psychotherapist
privilege?”) that can be answered in the negative only by
excluding from protection office consultations with profes-
sional psychiatrists (i. e., doctors) and clinical psychologists.
And then, having answered that in the affirmative, it comes
to the only question that the facts of this case present
(“Should there be a social worker-client privilege with re-
gard to psychotherapeutic counseling?”’) with the answer
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seemingly a foregone conclusion. At that point, to conclude
against the privilege one must subscribe to the difficult prop-
osition, “Yes, there is a psychotherapist privilege, but not if
the psychotherapist is a social worker.”

Relegating the question actually posed by this case to an
afterthought makes the impossible possible in a number of
wonderful ways. For example, it enables the Court to treat
the Proposed Federal Rules of Evidence developed in 1972
by the Judicial Conference Advisory Committee as strong
support for its holding, whereas they in fact counsel clearly
and directly against it. The Committee did indeed recom-
mend a “psychotherapist privilege” of sorts; but more pre-
cisely, and more relevantly, it recommended a privilege for
psychotherapy conducted by “a person authorized to practice
medicine” or “a person licensed or certified as a psycholo-
gist,” Proposed Rule of Evidence 504, 56 F. R. D. 183, 240
(1972), which is to say that it recommended against the priv-
ilege at issue here. That condemnation is obscured, and
even converted into an endorsement, by pushing a “psycho-
therapist privilege” into the center ring. The Proposed
Rule figures prominently in the Court’s explanation of why
that privilege deserves recognition, ante, at 13-15, and is
ignored in the single page devoted to the sideshow which
happens to be the issue presented for decision, ante, at 15-16.

This is the most egregious and readily explainable exam-
ple of how the Court’s misdirection of its analysis makes the
difficult seem easy; others will become apparent when I give
the social-worker question the fuller consideration it de-
serves. My initial point, however, is that the Court’s very
methodology—giving serious consideration only to the more
general, and much easier, question—is in violation of our
duty to proceed cautiously when erecting barriers between
us and the truth.

II

To say that the Court devotes the bulk of its opinion to the
much easier question of psychotherapist-patient privilege is
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not to say that its answer to that question is convincing. At
bottom, the Court’s decision to recognize such a privilege is
based on its view that “successful [psychotherapeutic] treat-
ment” serves “important private interests” (namely, those of
patients undergoing psychotherapy) as well as the “public
good” of “[t]he mental health of our citizenry.” Amnte, at 10—
11. T have no quarrel with these premises. Effective psy-
chotherapy undoubtedly is beneficial to individuals with
mental problems, and surely serves some larger social inter-
est in maintaining a mentally stable society. But merely
mentioning these values does not answer the critical ques-
tion: Are they of such importance, and is the contribution of
psychotherapy to them so distinctive, and is the application
of normal evidentiary rules so destructive to psychotherapy,
as to justify making our federal courts occasional instru-
ments of injustice? On that central question I find the
Court’s analysis insufficiently convinecing to satisfy the high
standard we have set for rules that “are in derogation of the
search for truth.” Nixon, 418 U. S., at 710.

When is it, one must wonder, that the psychotherapist
came to play such an indispensable role in the maintenance
of the citizenry’s mental health? For most of history, men
and women have worked out their difficulties by talking to,
nter alios, parents, siblings, best friends, and bartenders—
none of whom was awarded a privilege against testifying in
court. Ask the average citizen: Would your mental health
be more significantly impaired by preventing you from
seeing a psychotherapist, or by preventing you from getting
advice from your mom? I have little doubt what the answer
would be. Yet there is no mother-child privilege.

How likely is it that a person will be deterred from seeking
psychological counseling, or from being completely truthful
in the course of such counseling, because of fear of later dis-
closure in litigation? And even more pertinent to today’s
decision, to what extent will the evidentiary privilege reduce
that deterrent? The Court does not try to answer the first of
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these questions; and it cannot possibly have any notion of
what the answer is to the second, since that depends entirely
upon the scope of the privilege, which the Court amazingly
finds it “neither necessary nor feasible to delineate,” ante,
at 18. If, for example, the psychotherapist can give the
patient no more assurance than “A court will not be able to
make me disclose what you tell me, unless you tell me about
a harmful act,” I doubt whether there would be much benefit
from the privilege at all. That is not a fanciful example, at
least with respect to extension of the psychotherapist privi-
lege to social workers. See Del. Code Ann., Tit. 24, §3913(2)
(1987); Idaho Code §54-3213(2) (1994).

Even where it is certain that absence of the psychothera-
pist privilege will inhibit disclosure of the information, it is
not clear to me that that is an unacceptable state of affairs.
Let us assume the very worst in the circumstances of the
present case: that to be truthful about what was troubling
her, the police officer who sought counseling would have to
confess that she shot without reason, and wounded an inno-
cent man. If (again to assume the worst) such an act consti-
tuted the crime of negligent wounding under Illinois law, the
officer would of course have the absolute right not to admit
that she shot without reason in criminal court. But I see
no reason why she should be enabled both not to admit it in
criminal court (as a good citizen should), and to get the bene-
fits of psychotherapy by admitting it to a therapist who can-
not tell anyone else. And even less reason why she should
be enabled to deny her guilt in the criminal trial—or in a
civil trial for negligence—while yet obtaining the benefits of
psychotherapy by confessing guilt to a social worker who
cannot testify. It seems to me entirely fair to say that if she
wishes the benefits of telling the truth she must also accept
the adverse consequences. To be sure, in most cases the
statements to the psychotherapist will be only marginally
relevant, and one of the purposes of the privilege (though
not one relied upon by the Court) may be simply to spare
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patients needless intrusion upon their privacy, and to spare
psychotherapists needless expenditure of their time in
deposition and trial. But surely this can be achieved by
means short of excluding even evidence that is of the most
direct and conclusive effect.

The Court confidently asserts that not much truth-finding
capacity would be destroyed by the privilege anyway, since
“[wlithout a privilege, much of the desirable evidence to
which litigants such as petitioner seek access . . . is unlikely
to come into being.” Ante, at 12. If that is so, how come
psychotherapy got to be a thriving practice before the “psy-
chotherapist privilege” was invented? Were the patients
paying money to lie to their analysts all those years? Of
course the evidence-generating effect of the privilege (if any)
depends entirely upon its scope, which the Court steadfastly
declines to consider. And even if one assumes that scope to
be the broadest possible, is it really true that most, or even
many, of those who seek psychological counseling have the
worry of litigation in the back of their minds? I doubt that,
and the Court provides no evidence to support it.

The Court suggests one last policy justification: since psy-
chotherapist privilege statutes exist in all the States, the
failure to recognize a privilege in federal courts “would frus-
trate the purposes of the state legislation that was enacted
to foster these confidential communications.” Amnte, at 13.
This is a novel argument indeed. A sort of inverse pre-
emption: The truth-seeking functions of federal courts must
be adjusted so as not to conflict with the policies of the
States. This reasoning cannot be squared with Gillock,
which declined to recognize an evidentiary privilege for Ten-
nessee legislators in federal prosecutions, even though the
Tennessee Constitution guaranteed it in state eriminal pro-
ceedings. Gillock, 445 U. S., at 368. Moreover, since, as |
shall discuss, state policies regarding the psychotherapist
privilege vary considerably from State to State, no uniform
federal policy can possibly honor most of them. If further-



Cite as: 518 U. S. 1 (1996) 25

SCALI4, J., dissenting

ance of state policies is the name of the game, rules of privi-
lege in federal courts should vary from State to State, a la
Erie R. Co. v. Tompkins, 304 U. S. 64 (1938).

The Court’s failure to put forward a convincing justifica-
tion of its own could perhaps be excused if it were relying
upon the unanimous conclusion of state courts in the rea-
soned development of their common law. It cannot do that,
since no State has such a privilege apart from legislation.!

1The Court observes: “In 1972 the members of the Judicial Conference
Advisory Committee noted that the common law ‘had indicated a disposi-
tion to recognize a psychotherapist-patient privilege when legislatures
began moving into the field.” Proposed Rules, 56 F. R. D., at 242 (citation
omitted).” Ante, at 13-14. The sole support the Committee invoked was
a student Note entitled Confidential Communications to a Psychotherapist:
A New Testimonial Privilege, 47 Nw. U. L. Rev. 384 (1952). That source,
in turn, cites (and discusses) a single case recognizing a common-law psy-
chotherapist privilege: the unpublished opinion of a judge of the Circuit
Court of Cook County, Illinois, Binder v. Ruvell, No. 52—-C-2535 (June 24,
1952)—which, in turn, cites no other cases.

I doubt whether the Court’s failure to provide more substantial support
for its assertion stems from want of trying. Respondents and all of their
amici pointed us to only four other state-court decisions supposedly adopt-
ing a common-law psychotherapist privilege. See Brief for American
Psychiatric Association et al. as Amici Curiae 8, n. 5; Brief for American
Psychoanalytic Association et al. as Amict Curiae 15-16; Brief for Ameri-
can Psychological Association as Amicus Curiae 8. It is not surprising
that the Court thinks it not worth the trouble to cite them: (1) In In re
“B,” 482 Pa. 471, 394 A. 2d 419 (1978), the opinions of four of the seven
justices explicitly rejected a nonstatutory privilege; and the two justices
who did recognize one recognized, not a common-law privilege, but rather
(mirabile dictu) a privilege “constitutionally based,” “emanat[ing] from
the penumbras of the various guarantees of the Bill of Rights, . . . as well
as from the guarantees of the Constitution of this Commonwealth.” Id.,
at 484, 394 A. 2d, at 425. (2) Allred v. State, 554 P. 2d 411 (Alaska 1976),
held that no privilege was available in the case before the court, so what
it says about the existence of a common-law privilege is the purest dictum.
(3) Falcon v. Alaska Pub. Offices Comm’n, 570 P. 2d 469 (1977), a later
Alaska Supreme Court case, proves the last statement. It rejected the
claim by a physician that he did not have to disclose the names of his
patients, even though some of the physician’s practice consisted of psycho-
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What it relies upon, instead, is “the fact that all 50 States
and the District of Columbia have [1] enacted into law [2]
some form of psychotherapist privilege.” Amnte, at 12 (em-
phasis added). Let us consider both the verb and its object:
The fact [1] that all 50 States have enacted this privilege
argues not for, but against, our adopting the privilege judi-
cially. At best it suggests that the matter has been found
not to lend itself to judicial treatment—perhaps because the
pros and cons of adopting the privilege, or of giving it one
or another shape, are not that clear; or perhaps because the
rapidly evolving uses of psychotherapy demand a flexibility
that only legislation can provide. At worst it suggests that
the privilege commends itself only to decisionmaking bodies
in which reason is tempered, so to speak, by political pres-
sure from organized interest groups (such as psychologists
and social workers), and decisionmaking bodies that are not
overwhelmingly concerned (as courts of law are and should
be) with justice.

And the phrase [2] “some form of psychotherapist privi-
lege” covers a multitude of difficulties. The Court concedes
that there is “divergence among the States concerning the
types of therapy relationships protected and the exceptions
recognized.” Ante, at 14, n. 13. To rest a newly announced
federal common-law psychotherapist privilege, assertable

therapy; it made no mention of Allred’s dictum that there was a common-
law psychiatrist-patient privilege (though if that existed it would seem
relevant), and cited Allred only for the proposition that there was no statu-
tory privilege, 570 P. 2d, at 473, n. 12. And finally, (4) State v. Evans, 104
Ariz. 434, 454 P. 2d 976 (1969), created a limited privilege, applicable to
court-ordered examinations to determine competency to stand trial, which
tracked a privilege that had been legislatively created after the defend-
ant’s examination.

In light of this dearth of case support—from all the courts of 50 States,
down to the county-court level—it seems to me the Court’s assertion
should be revised to read: “The common law had indicated scant disposi-
tion to recognize a psychotherapist-patient privilege when (or even after)
legislatures began moving into the field.”
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from this day forward in all federal courts, upon “the States’
unanimous judgment that some form of psychotherapist
privilege is appropriate,” ibid. (emphasis added), is rather
like announcing a new, immediately applicable, federal com-
mon law of torts, based upon the States’ “unanimous judg-
ment” that some form of tort law is appropriate. In the one
case as in the other, the state laws vary to such a degree
that the parties and lower federal judges confronted by the
new “common law” have barely a clue as to what its content
might be.
I11

Turning from the general question that was not involved
in this case to the specific one that is: The Court’s conclusion
that a social-worker psychotherapeutic privilege deserves
recognition is even less persuasive. In approaching this
question, the fact that five of the state legislatures that have
seen fit to enact “some form” of psychotherapist privilege
have elected not to extend any form of privilege to social
workers, see ante, at 17, n. 17, ought to give one pause. So
should the fact that the Judicial Conference Advisory Com-
mittee was similarly diseriminating in its conferral of the
proposed Rule 504 privilege, see supra, at 21. The Court,
however, has “no hesitation in concluding . . . that the federal
privilege should also extend” to social workers, ante, at 15—
and goes on to prove that by polishing off the reasoned anal-
ysis with a topic sentence and two sentences of discussion,
as follows (omitting citations and nongermane footnote):

“The reasons for recognizing a privilege for treatment
by psychiatrists and psychologists apply with equal
force to treatment by a clinical social worker such as
Karen Beyer. Today, social workers provide a signifi-
cant amount of mental health treatment. Their clients
often include the poor and those of modest means who
could not afford the assistance of a psychiatrist or psy-
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chologist, but whose counseling sessions serve the same
public goals.” Ante, at 15-16.

So much for the rule that privileges are to be narrowly
construed.

Of course this brief analysis—Ilike the earlier, more exten-
sive, discussion of the general psychotherapist privilege—
contains no explanation of why the psychotherapy provided
by social workers is a public good of such transcendent
importance as to be purchased at the price of occasional
injustice. Moreover, it considers only the respects in which
social workers providing therapeutic services are similar to
licensed psychiatrists and psychologists; not a word about
the respects in which they are different. A licensed psychi-
atrist or psychologist is an expert in psychotherapy—and
that may suffice (though I think it not so clear that this Court
should make the judgment) to justify the use of extraordi-
nary means to encourage counseling with him, as opposed
to counseling with one’s rabbi, minister, family, or friends.
One must presume that a social worker does not bring this
greatly heightened degree of skill to bear, which is alone a
reason for not encouraging that consultation as generously.
Does a social worker bring to bear at least a significantly
heightened degree of skill—more than a minister or rabbi,
for example? I have no idea, and neither does the Court.
The social worker in the present case, Karen Beyer, was a
“licensed clinical social worker” in Illinois, App. 18, a job title
whose training requirements consist of a “master’s degree in
social work from an approved program,” and “3,000 hours
of satisfactory, supervised clinical professional experience.”
I1l. Comp. Stat., ch. 225, §20/9 (1994). It is not clear that
the degree in social work requires any training in psycho-
therapy. The “clinical professional experience” apparently
will impart some such training, but only of the vaguest sort,
judging from the Illinois Code’s definition of “[c]linical social
work practice,” viz., “the providing of mental health services
for the evaluation, treatment, and prevention of mental and
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emotional disorders in individuals, families and groups based
on knowledge and theory of psychosocial development, be-
havior, psychopathology, unconscious motivation, interper-
sonal relationships, and environmental stress.” Ch. 225,
§20/3(5). But the rule the Court announces today—Ilike the
[llinois evidentiary privilege which that rule purports to re-
spect, ch. 225, §20/162—is not limited to “licensed clinical
social workers,” but includes all “licensed social worker[s].”
“Licensed social worker[s]” may also provide “mental health
services” as described in §20/3(5), so long as it is done under
supervision of a licensed clinical social worker. And the
training requirement for a “licensed social worker” consists
of either (a) “a degree from a graduate program of social
work” approved by the State, or (b) “a degree in social work
from an undergraduate program” approved by the State,
plus “3 years of supervised professional experience.” Ch.
225, §20/9A. With due respect, it does not seem to me that
any of this training is comparable in its rigor (or indeed in
the precision of its subject) to the training of the other ex-
perts (lawyers) to whom this Court has accorded a privilege,
or even of the experts (psychiatrists and psychologists) to
whom the Advisory Committee and this Court proposed
extension of a privilege in 1972. Of course these are
only Illinois’ requirements for “social workers.” Those of

2Section 20/16 is the provision of the Illinois statutes cited by the Court
to show that Illinois has “explicitly extend[ed] a testimonial privilege to
licensed social workers.” Amnte, at 16-17, and n. 17. The Court else-
where observes that Redmond’s communications to Beyer would have
been privileged in state court under another provision of the Illinois stat-
utes, the Mental Health and Developmental Disabilities Confidentiality
Act, Ill. Comp. Stat., ch. 740, §110/10 (1994). Ante, at 15-16, n. 15. But
the privilege conferred by §110/10 extends to an even more ill-defined
class: not only to licensed social workers, but to all social workers, to
nurses, and indeed to “any other person not prohibited by law from provid-
ing [mental health or developmental disabilities] services or from holding
himself out as a therapist if the recipient reasonably believes that such
person is permitted to do so.” Ch. 740, §110/2.
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other States, for all we know, may be even less demanding.
Indeed, I am not even sure there is a nationally accepted
definition of “social worker,” as there is of psychiatrist and
psychologist. It seems to me quite irresponsible to extend
the so-called “psychotherapist privilege” to all licensed
social workers, nationwide, without exploring these issues.

Another critical distinction between psychiatrists and psy-
chologists, on the one hand, and social workers, on the other,
is that the former professionals, in their consultations with
patients, do nothing but psychotherapy. Social workers, on
the other hand, interview people for a multitude of reasons.
The Illinois definition of “[1]icensed social worker,” for exam-
ple, is as follows:

“Licensed social worker” means a person who holds
a license authorizing the practice of social work, which
includes social services to individuals, groups or commu-
nities in any one or more of the fields of social casework,
social group work, community organization for social
welfare, social work research, social welfare administra-
tion or social work education.” Ch. 225, §20/3(9).

Thus, in applying the “social worker” variant of the “psy-
chotherapist” privilege, it will be necessary to determine
whether the information provided to the social worker was
provided to him in his capacity as a psychotherapist, or in
his capacity as an administrator of social welfare, a commu-
nity organizer, etc. Worse still, if the privilege is to have
its desired effect (and is not to mislead the client), it will
presumably be necessary for the social caseworker to advise,
as the conversation with his welfare client proceeds, which
portions are privileged and which are not.

Having concluded its three sentences of reasoned analysis,
the Court then invokes, as it did when considering the psy-
chotherapist privilege, the “experience” of the States—once
again an experience I consider irrelevant (if not counter-
indicative) because it consists entirely of legislation rather
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than common-law decision. It says that “the vast majority
of States explicitly extend a testimonial privilege to licensed
social workers.” Amnte, at 16-17. There are two elements
of this impressive statistic, however, that the Court does
not reveal.

First—and utterly conclusive of the irrelevance of this
supposed consensus to the question before us—the majority
of the States that accord a privilege to social workers do
not do so as a subpart of a “psychotherapist” privilege. The
privilege applies to all confidences imparted to social work-
ers, and not just those provided in the course of psychother-
apy.> In Oklahoma, for example, the social-worker-privilege
statute prohibits a licensed social worker from disclosing,
or being compelled to disclose, “any information acquired
from persons consulting the licensed social worker in his or
her professional capacity” (with certain exceptions to be
discussed infra, at 33). OKla. Stat., Tit. 59, §1261.6 (1991)
(emphasis added). The social worker’s “professional ca-
pacity” is expansive, for the “[Plractice of social work” in
Oklahoma is defined as:

“[T]he professional activity of helping individuals,
groups, or communities enhance or restore their capacity
for physical, social and economic functioning and the

3See Ariz. Rev. Stat. Ann. §32-3283 (1992); Ark. Code Ann. § 17-46-107
(1995); Del. Code Ann., Tit. 24, §3913 (1987); Idaho Code §54-3213 (1994);
Ind. Code §25-23.6-6-1 (1993); Iowa Code §§154C.5 and 622.10 (1987);
Kan. Stat. Ann. §65-6315 (Supp. 1990); Me. Rev. Stat. Ann., Tit. 32, § 7005
(1988); Mass. Gen. Laws §112:135A (1994); Mich. Comp. Laws Ann.
§339.1610 (West 1992); Miss. Code Ann. § 73-53-29 (1995); Mo. Rev. Stat.
§337.636 (1994); Mont. Code Ann. §37-22-401 (1995); Neb. Rev. Stat.
§71-1,335 (Supp. 1994); N. J. Stat. Ann. §45:15BB-13 (West 1995); N. M.
Stat. Ann. §61-31-24 (1993); N. Y. Civ. Prac. Law §4508 (McKinney 1992);
N. C. Gen. Stat. § 8-53.7 (1986); Ohio Rev. Code Ann. §2317.02(G)(1) (1995);
Okla. Stat., Tit. 59, §1261.6 (1991); Ore. Rev. Stat. §40.250 (1991); S. D.
Codified Laws §36-26-30 (1994); Tenn. Code Ann. §63-23-107 (1990);
Wash. Rev. Code §18.19.180 (1994); W. Va. Code §30-30-12 (1993); Wyo.
Stat. §33-38-109 (Supp. 1995).
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professional application of social work values, principles
and techniques in areas such as clinical social work, so-
cial service administration, social planning, social work
consultation and social work research to one or more of
the following ends: Helping people obtain tangible serv-
ices; counseling with individuals, families and groups;
helping communities or groups provide or improve social
and health services; and participating in relevant social
action. The practice of social work requires knowledge
of human development and behavior; of social economic
and cultural institutions and forces; and of the inter-
action of all of these factors. Social work practice
includes the teaching of relevant subject matter and of
conducting research into problems of human behavior
and conflict.” Tit. 59, §1250.1(2).

Thus, in Oklahoma, as in most other States having a social-
worker privilege, it is not a subpart or even a derivative of
the psychotherapist privilege, but rather a piece of special
legislation similar to that achieved by many other groups,
from accountants, see, e.g., Miss. Code Ann. §73-33-16(2)
(1995) (certified public accountant “shall not be required by
any court of this state to disclose, and shall not voluntarily
disclose,” client information), to private detectives, see, e. g.,
Mich. Comp. Laws §338.840(2) (1979) (“Any communications
. .. furnished by a professional man or client to a [licensed
private detective], or any information secured in connection
with an assignment for a client, shall be deemed privileged
with the same authority and dignity as are other privileged
communications recognized by the courts of this state”).*
These social-worker statutes give no support, therefore, to

4These ever-multiplying evidentiary-privilege statutes, which the Court
today emulates, recall us to the original meaning of the word “privilege.”
It is a composite derived from the Latin words “privus” and “lex”: pri-
vate law.
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the theory (importance of psychotherapy) upon which the
Court rests its disposition.

Second, the Court does not reveal the enormous degree of
disagreement among the States as to the scope of the privi-
lege. It concedes that the laws of four States are subject to
such gaping exceptions that they are “‘little better than no
privilege at all,”” ante, at 17, 18, and n. 18, so that they
should more appropriately be categorized with the five
States whose laws contradict the action taken today. I
would add another State to those whose privilege is illusory.
See Wash. Rev. Code §18.19.180 (1994) (disclosure of informa-
tion required “[iln response to a subpoena from a court of
law”). In adopting any sort of a social-worker privilege,
then, the Court can at most claim that it is following the
legislative “experience” of 40 States, and contradicting the
“experience” of 10.

But turning to those States that do have an appreciable
privilege of some sort, the diversity is vast. In Illinois
and Wisconsin, the social-worker privilege does not apply
when the confidential information pertains to homicide, see
I1I. Comp. Stat., ch. 740, §110/10(a)(9) (1994); Wis. Stat.
§905.04(4)(d) (1993-1994), and in the District of Columbia
when it pertains to any crime “inflicting injuries” upon per-
sons, see D. C. Code Ann. § 14-307(a)(1) (1995). In Missouri,
the privilege is suspended as to information that pertains to
a criminal act, see Mo. Rev. Stat. §337.636(2) (1994), and in
Texas when the information is sought in any criminal prose-
cution, compare Tex. Rule Civ. Evid. 510(d) with Tex. Rule
Crim. Evid. 501 et seq. In Kansas and Oklahoma, the privi-
lege yields when the information pertains to “violations of
any law,” see Kan. Stat. Ann. §65-6315(a)(2) (Supp. 1990);
OKkla. Stat., Tit. 59, §1261.6(2) (1991); in Indiana, when it re-
veals a “serious harmful act,” see Ind. Code §25-23.6—6-1(2)
(1993); and in Delaware and Idaho, when it pertains to
any “harmful act,” see Del. Code Ann., Tit. 24, §3913(2)
(1987); Idaho Code §54-3213(2) (1994). In Oregon, a state-
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employed social worker like Karen Beyer loses the privilege
where her supervisor determines that her testimony “is nec-
essary in the performance of the duty of the social worker
as a public employee.” See Ore. Rev. Stat. §40.250(5) (1991).
In South Carolina, a social worker is forced to disclose confi-
dences “when required by statutory law or by court order
for good cause shown to the extent that the patient’s care
and treatment or the nature and extent of his mental illness
or emotional condition are reasonably at issue in a proceed-
ing.” See S. C. Code Ann. §19-11-95(D)(1) (Supp. 1995).
The majority of social-worker-privilege States declare the
privilege inapplicable to information relating to child abuse.?
And the States that do not fall into any of the above catego-
ries provide exceptions for commitment proceedings, for pro-
ceedings in which the patient relies on his mental or emo-
tional condition as an element of his claim or defense, or for
communications made in the course of a court-ordered exam-
ination of the mental or emotional condition of the patient.®

5See, e. g., Ariz. Rev. Stat. Ann. §32-3283 (1992); Ark. Code Ann. § 17—
46-107(3) (1995); Cal. Evid. Code Ann. §1027 (West 1995); Colo. Rev. Stat.
§19-3-304 (Supp. 1995); Del. Rule Evid. 503(d)(4); Ga. Code Ann. §19-7-
5(e)(1)(G) (1991); Idaho Code § 54-3213(3) (1994); La. Code Evid. Ann., Art.
510B)(2)(k) (West 1995); Md. Cts. & Jud. Proc. Code Ann. §9-121(e)(4)
(1995); Mass. Gen. Laws § 119:51A (1994); Mich. Comp. Laws Ann. § 722.623
(West 1992 Supp. Pamph.); Minn. Stat. § 595.02.2(a) (1988); Miss. Code Ann.
§73-53-29(e) (1995); Mont. Code Ann. §37-22-401(3) (1995); Neb. Rev.
Stat. §28-711 (1995); N. M. Stat. Ann. §61-31-24(C) (Supp. 1995); N. Y.
Civ. Prac. Law §4508(a)(3) (McKinney 1992); Ohio Rev. Code Ann.
§2317.02(G)(1)(a) (1995); Ore. Rev. Stat. §40.250(4) (1991); R. 1. Gen. Laws
§5-37.3-4(b)(4) (1995); S. D. Codified Laws §36-26-30(3) (1994); Tenn.
Code Ann. §63-23-107(b) (1990); Vt. Rule Evid. 503(d)(5); W. Va. Code
§30-30-12(a)(4) (1993); Wyo. Stat. § 14-3-205 (1994).

6See, e. g., Fla. Stat. §90.503(4) (Supp. 1992) (all three exceptions); Ky.
Rule Evid. 507(c) (all three); Nev. Rev. Stat. §49.245 (1993) (all three);
Utah Rule Evid. 506(d) (all three); Conn. Gen. Stat. §52-146q(c)(1) (1995)
(commitment proceedings and proceedings in which patient’s mental condi-
tion at issue); Iowa Code §622.10 (1987) (proceedings in which patient’s
mental condition at issue).
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Thus, although the Court is technically correct that “the
vast majority of States explicitly extend a testimonial privi-
lege to licensed social workers,” ante, at 16-17, that uniform-
ity exists only at the most superficial level. No State has
adopted the privilege without restriction; the nature of the
restrictions varies enormously from jurisdiction to jurisdic-
tion; and 10 States, I reiterate, effectively reject the privi-
lege entirely. It is fair to say that there is scant national
consensus even as to the propriety of a social-worker psycho-
therapist privilege, and none whatever as to its appropriate
scope. In other words, the state laws to which the Court
appeals for support demonstrate most convincingly that
adoption of a social-worker psychotherapist privilege is a job

for Congress.
* * k

The question before us today is not whether there should
be an evidentiary privilege for social workers providing ther-
apeutic services. Perhaps there should. But the question
before us is whether (1) the need for that privilege is so clear,
and (2) the desirable contours of that privilege are so evi-
dent, that it is appropriate for this Court to craft it in
common-law fashion, under Rule 501. Even if we were
writing on a clean slate, I think the answer to that ques-
tion would be clear. But given our extensive precedent to
the effect that new privileges “in derogation of the search
for truth” “are not lightly created,” United States v. Nixon,
418 U.S., at 710, the answer the Court gives today is
inexplicable.

In its consideration of this case, the Court was the benefi-
ciary of no fewer than 14 amicus briefs supporting respond-
ents, most of which came from such organizations as the
American Psychiatric Association, the American Psychoana-
lytic Association, the American Association of State Social
Work Boards, the Employee Assistance Professionals Asso-
ciation, Inc., the American Counseling Association, and the
National Association of Social Workers. Not a single ama-
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cus brief was filed in support of petitioner. That is no sur-
prise. There is no self-interested organization out there
devoted to pursuit of the truth in the federal courts. The
expectation is, however, that this Court will have that inter-
est prominently—indeed, primarily—in mind. Today we
have failed that expectation, and that responsibility. It is
no small matter to say that, in some cases, our federal courts
will be the tools of injustice rather than unearth the truth
where it is available to be found. The common law has iden-
tified a few instances where that is tolerable. Perhaps Con-
gress may conclude that it is also tolerable for the purpose
of encouraging psychotherapy by social workers. But that
conclusion assuredly does not burst upon the mind with such
clarity that a judgment in favor of suppressing the truth
ought to be pronounced by this honorable Court. I respect-
fully dissent.
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On trial for two counts of deliberate homicide—defined by Montana law
as “purposely” or “knowingly” causing another’s death—respondent
claimed that extreme intoxication had rendered him physically incapa-
ble of committing the murders and accounted for his inability to recall
the events of the night in question. After being instructed, pursuant
to Mont. Code Ann. §45-2-203, that respondent’s “intoxicated condi-
tion” could not be considered “in determining the existence of a mental
state which is an element of the offense,” the jury found respondent
guilty. In reversing, the Supreme Court of Montana reasoned that re-
spondent had a right, under the Due Process Clause, to present and have
the jury consider “all relevant evidence” to rebut the State’s evidence on
all elements of the offense charged, and that evidence of his voluntary
intoxication was “clearly relevant” to the issue whether he acted know-
ingly and purposely. Because §45-2-203 prevented the jury from con-
sidering that evidence, the court concluded that the State had been re-
lieved of part of its burden of proof and that respondent had therefore
been denied due process.

Held: The judgment is reversed.

272 Mont. 114, 900 P. 2d 260, reversed.

JUSTICE SCALIA, joined by THE CHIEF JUSTICE, JUSTICE KENNEDY,
and JUSTICE THOMAS, concluded that §45-2-203 does not violate the
Due Process Clause. Pp. 41-56.

(@) The State Supreme Court’s proposition that the Due Process
Clause guarantees the right to introduce all relevant evidence is inde-
fensible. See, e. g., Taylor v. Illinois, 484 U. S. 400, 410; Fed. Rule Evid.
403; Fed. Rule Evid. 802. The Clause does place limits upon restriction
of the right to introduce evidence, but only where the restriction “of-
fends some principle of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental.” See Patterson v. New
York, 432 U. S. 197, 201-202. Respondent has failed to meet the heavy
burden of establishing that a defendant’s right to have a jury consider
voluntary intoxication evidence in determining whether he possesses
the requisite mental state is a “fundamental principle of justice.” The
primary guide in making such a determination, historical practice, gives
respondent little support. It was firmly established at common law
that a defendant’s voluntary intoxication provided neither an “excuse”
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nor a “justification” for his crimes; the common law’s stern rejection of
inebriation as a defense must be understood as also precluding a defend-
ant from arguing that, because of his intoxication, he could not have
possessed the mens rea necessary to commit the crime. The justifica-
tions for this common-law rule persist to this day, and have only been
strengthened by modern research. Although a rule allowing a jury to
consider evidence of a defendant’s voluntary intoxication where relevant
to mens rea has gained considerable acceptance since the 19th century,
it is of too recent vintage, and has not received sufficiently uniform
and permanent allegiance to qualify as fundamental, especially since it
displaces a lengthy common-law tradition which remains supported by
valid justifications. Pp. 41-51.

(b) None of this Court’s cases on which the Supreme Court of Mon-
tana’s conclusion purportedly rested undermines the principle that a
State can limit the introduction of relevant evidence for a “valid” reason,
as Montana has. The Due Process Clause does not bar States from
making changes in their criminal law that have the effect of making
it easier for the prosecution to obtain convictions. See McMillan v.
Pennsylvania, 477 U. S. 79, 89, n. 5. Pp. 51-56.

JUSTICE GINSBURG concluded that §45-2-203 should not be catego-
rized as simply an evidentiary rule. Rather, § 45-2-203 embodies a leg-
islative judgment regarding the circumstances under which individuals
may be held criminally responsible for their actions. The provision
judges equally culpable a person who commits an act stone sober, and
one who engages in the same conduct after voluntary intoxication has
reduced the actor’s capacity for self-control. Comprehended as a meas-
ure redefining mens rea, §45-2—-203 encounters no constitutional shoal.
States have broad authority to define the elements of criminal offenses
in light of evolving perceptions of the extent to which moral culpability
should be a prerequisite to conviction of a crime. Defining mens rea to
eliminate the exculpatory value of voluntary intoxication does not offend
a fundamental principle of justice, given the lengthy common-law tradi-
tion, and the adherence of a significant minority of the States to that
position today. Pp. 56-61.

SCALIA, J., announced the judgment of the Court and delivered an opin-
ion, in which REHNQUIST, C. J., and KENNEDY and THOMAS, JJ., joined.
GINSBURG, J., filed an opinion concurring in the judgment, post, p. 56.
O’CONNOR, J., filed a dissenting opinion, in which STEVENS, SOUTER, and
BREYER, JJ., joined, post, p. 61. SOUTER, J., filed a dissenting opinion,
post, p. 73. BREYER, J,, filed a dissenting opinion, in which STEVENS, J.,
joined, post, p. 79.
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Joseph P. Mazurek, Attorney General of Montana, argued
the cause for petitioner. With him on the briefs were Pam-
ela P. Collins, Assistant Attorney General, Clay R. Smath,
and Carter G. Phillips.

Miguel A. Estrada argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Days, Acting Assistant Attorney
General Keeney, Deputy Solicitor General Dreeben, and
Nina Goodman.

Ann C. German argued the cause for respondent. With
her on the brief was Amy N. Guth.*

JUSTICE SCALIA announced the judgment of the Court and
delivered an opinion, in which THE CHIEF JUSTICE, JUSTICE
KENNEDY, and JUSTICE THOMAS join.

We consider in this case whether the Due Process Clause
is violated by Montana Code Annotated §45-2-203, which
provides, in relevant part, that voluntary intoxication “may

*Briefs of amici curiae urging reversal were filed for the State of
Hawaii et al. by Margery S. Bronster, Attorney General of Hawaii, and
Steven S. Michaels, Deputy Attorney General, and by the Attorneys
General for their respective jurisdictions as follows: Bruce M. Botelho
of Alaska, Grant Woods of Arizona, Winston Bryant of Arkansas, Gale A.
Norton of Colorado, M. Jane Brady of Delaware, Carla J. Stovall of
Kansas, Mike Moore of Mississippi, Jeremiah W. Nixon of Missouri, Don
Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, Tom Udall of
New Mexico, Betty D. Montgomery of Ohio, W. A. Drew Edmondson of
Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Charles Molony Con-
don of South Carolina, Dan Morales of Texas, Darrell V. McGraw, Jr., of
West Virginia, Malaetasi Togafau of American Samoa, and Richard Weil
of the Northern Mariana Islands; for the American Alliance for Rights and
Responsibilities et al. by Philip Allen Lacovara and Robert Teir; and for
the Criminal Justice Legal Foundation by Kent S. Scheidegger and Charles
L. Hobson.

Diane Marie Amann and Barbara E. Bergman filed a brief for the
National Association of Criminal Defense Lawyers as amicus curiae
urging affirmance.
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not be taken into consideration in determining the existence
of a mental state which is an element of [a criminal] offense.”

I

In July 1992, while camping out in the Yaak region of
northwestern Montana to pick mushrooms, respondent made
friends with Roberta Pavola and John Christenson, who
were doing the same. On Sunday, July 12, the three sold
the mushrooms they had collected and spent the rest of the
day and evening drinking, in bars and at a private party in
Troy, Montana. Some time after 9 p.m., they left the party
in Christenson’s 1974 Ford Galaxy station wagon. The
drinking binge apparently continued, as respondent was seen
buying beer at 9:20 p.m. and recalled “sitting on a hill or a
bank passing a bottle of Black Velvet back and forth” with
Christenson. 272 Mont. 114, 118, 900 P. 2d 260, 262 (1995).

At about midnight that night, officers of the Lincoln
County, Montana, sheriff’s department, responding to re-
ports of a possible drunk driver, discovered Christenson’s
station wagon stuck in a ditch along U.S. Highway 2. In
the front seat were Pavola and Christenson, each dead from
a single gunshot to the head. In the rear of the car lay re-
spondent, alive and yelling obscenities. His blood-alcohol
content measured .36 percent over one hour later. On the
floor of the car, near the brake pedal, lay respondent’s .38-
caliber handgun, with four loaded rounds and two empty
casings; respondent had gunshot residue on his hands.

Respondent was charged with two counts of deliberate
homicide, a crime defined by Montana law as “purposely”
or “knowingly” causing the death of another human being.
Mont. Code Ann. §45-5-102 (1995). A portion of the jury
charge, uncontested here, instructed that “[a] person acts
purposely when it is his conscious object to engage in con-
duct of that nature or to cause such a result,” and that “[a]
person acts knowingly when he is aware of his conduct or
when he is aware under the circumstances his conduct consti-
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tutes a crime; or, when he is aware there exists the high
probability that his conduct will cause a specific result.”
App. to Pet. for Cert. 28a-29a. Respondent’s defense at
trial was that an unidentified fourth person must have
committed the murders; his own extreme intoxication, he
claimed, had rendered him physically incapable of commit-
ting the murders, and accounted for his inability to recall the
events of the night of July 12. Although respondent was
allowed to make this use of the evidence that he was intoxi-
cated, the jury was instructed, pursuant to Mont. Code Ann.
§45-2-203 (1995), that it could not consider respondent’s
“intoxicated condition . . . in determining the existence of
a mental state which is an element of the offense.” App. to
Pet. for Cert. 29a. The jury found respondent guilty on
both counts, and the court sentenced him to 84 years’
imprisonment.

The Supreme Court of Montana reversed. It reasoned (1)
that respondent “had a due process right to present and have
considered by the jury all relevant evidence to rebut the
State’s evidence on all elements of the offense charged,” 272
Mont., at 125, 900 P. 2d, at 266, and (2) that evidence of re-
spondent’s voluntary intoxication was “clear[ly] . . . relevant
to the issue of whether [respondent] acted knowingly and
purposely,” id., at 122, 900 P. 2d, at 265. Because § 45-2-203
prevented the jury from considering that evidence with re-
gard to that issue, the court concluded that the State had
been “relieved of part of its burden to prove beyond a reason-
able doubt every fact necessary to constitute the crime
charged,” id., at 124, 900 P. 2d, at 266, and that respondent
had therefore been denied due process. We granted certio-
rari. 516 U. S. 1021 (1995).

II

The cornerstone of the Montana Supreme Court’s judg-
ment was the proposition that the Due Process Clause guar-
antees a defendant the right to present and have considered
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by the jury “all relevant evidence to rebut the State’s evi-
dence on all elements of the offense charged.” 272 Mont., at
125, 900 P. 2d, at 266 (emphasis added). Respondent does
not defend this categorical rule; he acknowledges that the
right to present relevant evidence “has not been viewed as
absolute.” Brief for Respondent 31. That is a wise conces-
sion, since the proposition that the Due Process Clause guar-
antees the right to introduce all relevant evidence is simply
indefensible. As we have said: “The accused does not have
an unfettered right to offer [evidence] that is incompetent,
privileged, or otherwise inadmissible under standard rules
of evidence.” Taylor v. Illinois, 484 U. S. 400, 410 (1988).
Relevant evidence may, for example, be excluded on account
of a defendant’s failure to comply with procedural require-
ments. See Michigan v. Lucas, 500 U.S. 145, 151 (1991).
And any number of familiar and unquestionably constitu-
tional evidentiary rules also authorize the exclusion of rele-
vant evidence. For example, Federal (and Montana) Rule of
Evidence 403 provides: “Although relevant, evidence may be
excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative evi-
dence.” (Emphasis added.) Hearsay rules, see Fed. Rule
Evid. 802, similarly prohibit the introduction of testimony
which, though unquestionably relevant, is deemed insuffi-
ciently reliable.! Of course, to say that the right to intro-

1JusTICE O’CONNOR agrees that “a defendant does not enjoy an abso-
lute right to present evidence relevant to his defense,” post, at 62, and
does not dispute the validity of the evidentiary rules mentioned above.
She contends, however, that Montana’s Rule is not like these because it
“places a blanket exclusion on a category of evidence that would allow the
accused to negate the offense’s mental-state element.” Ibid. (emphasis
added). Of course hearsay is a “category” of evidence as well; what
JusTICE O’CONNOR apparently has in mind is that this particular cate-
gory relates to evidence tending to prove a particular fact. That is
indeed a distinction, but it is hard to understand why it should make



Cite as: 518 U. S. 37 (1996) 43

Opinion of SCALIA, J.

duce relevant evidence is not absolute is not to say that the
Due Process Clause places no limits upon restriction of that
right. But it is to say that the defendant asserting such a
limit must sustain the usual heavy burden that a due process
claim entails:

“[Plreventing and dealing with crime is much more
the business of the States than it is of the Federal Gov-
ernment, and . . . we should not lightly construe the
Constitution so as to intrude upon the administration of
justice by the individual States. Among other things,
it is normally ‘within the power of the State to regulate
procedures under which its laws are carried out,” . . .
and its decision in this regard is not subject to proscrip-
tion under the Due Process Clause unless ‘it offends
some principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamen-
tal.’”” Patterson v. New York, 432 U.S. 197, 201-202
(1977) (citations omitted).

See also Cooper v. Oklahoma, 517 U.S. 348, 355 (1996)
(applying Patterson test); Marshall v. Lonberger, 459 U. S.
422, 438, n. 6 (1983) (“[T]he Due Process Clause does not
permit the federal courts to engage in a finely tuned review
of the wisdom of state evidentiary rules”). Respondent’s
task, then, is to establish that a defendant’s right to have a
jury consider evidence of his voluntary intoxication in deter-
mining whether he possesses the requisite mental state is a
“fundamental principle of justice.”

Our primary guide in determining whether the principle
in question is fundamental is, of course, historical practice.

a difference. So long as the category of excluded evidence is selected on
a basis that has good and traditional policy support, it ought to be valid.

We do not entirely understand JUSTICE O’CONNOR’s argument that the
vice of §45-2-203 is that it excludes evidence “essential to the accused’s
defense,” post, at 64; see also post, at 72. Evidence of intoxication
is not always “essential,” any more than hearsay evidence is always
“nonessential.”
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See Medina v. California, 505 U. S. 437, 446 (1992). Here
that gives respondent little support. By the laws of Eng-
land, wrote Hale, the intoxicated defendant “shall have no
privilege by this voluntary contracted madness, but shall
have the same judgment as if he were in his right senses.”
1 M. Hale, Pleas of the Crown *32-*33. According to Black-
stone and Coke, the law’s condemnation of those suffering
from dementia affectata was harsher still: Blackstone, citing
Coke, explained that the law viewed intoxication “as an ag-
gravation of the offence, rather than as an excuse for any
criminal misbehaviour.” 4 W. Blackstone, Commentaries
*25-*26. This stern rejection of inebriation as a defense be-
came a fixture of early American law as well. The American
editors of the 1847 edition of Hale wrote:

“Drunkenness, it was said in an early case, can never be
received as a ground to excuse or palliate an offence:
this is not merely the opinion of a speculative philoso-
pher, the argument of counsel, or the obiter dictum of a
single judge, but it is a sound and long established
maxim of judicial policy, from which perhaps a single
dissenting voice cannot be found. But if no other au-
thority could be adduced, the uniform decisions of our
own Courts from the first establishment of the govern-
ment, would constitute it now a part of the common law
of the land.” 1 Hale, supra, at *32, n. 3.

In an opinion citing the foregoing passages from Blackstone
and Hale, Justice Story rejected an objection to the exclusion
of evidence of intoxication as follows:

“This is the first time, that I ever remember it to have
been contended, that the commission of one crime was
an excuse for another. Drunkenness is a gross vice, and
in the contemplation of some of our laws is a crime; and
I learned in my earlier studies, that so far from its being
in law an excuse for murder, it is rather an aggravation
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of its malignity.” United States v. Cornell, 25 F. Cas.
650, 657-658 (No. 14,868) (CC R. 1. 1820).

The historical record does not leave room for the view that
the common law’s rejection of intoxication as an “excuse” or
“justification” for crime would nonetheless permit the de-
fendant to show that intoxication prevented the requisite
mens rea. Hale, Coke, and Blackstone were familiar, to say
the least, with the concept of mens rea, and acknowledged
that drunkenness “deprive[s] men of the use of reason,” 1
Hale, supra, at *32; see also Blackstone, supra, at *25. It
is inconceivable that they did not realize that an offender’s
drunkenness might impair his ability to form the requisite
intent; and inconceivable that their failure to note this mas-
sive exception from the general rule of disregard of intoxica-
tion was an oversight. Hale’s statement that a drunken of-
fender shall have the same judgment “as if he were in his
right senses” must be understood as precluding a defendant
from arguing that, because of his intoxication, he could not
have possessed the mens rea required to commit the crime.
And the same must be said of the exemplar of the common-
law rule cited by both Hale and Blackstone, see 1 Hale,
supra, at *32; Blackstone, supra, at *26, n. w, which is Ser-
jeant Pollard’s argument to the King’s Bench in Reniger v.
Fogossa, 1 Plowd. 1, 19, 75 Eng. Rep. 1, 31 (1550): “[IIf a
person that is drunk kKills another, this shall be Felony, and
he shall be hanged for it, and yet he did it through Ignorance,
for when he was drunk he had no Understanding nor Mem-
ory; but inasmuch as that Ignorance was occasioned by his
own Act and Folly, and he might have avoided it, he shall not
be privileged thereby.” (Emphasis added.) See also Bev-
erley’s Case, 4 Co. Rep. 123b, 125a, 76 Eng. Rep. 1118, 1123
(K. B. 1603) (“although he who is drunk, is for the time non
compos mentis, yet his drunkenness does not extenuate his
act or offence, nor turn to his avail” (emphasis added) (foot-
note omitted)).
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Against this extensive evidence of a lengthy common-law
tradition decidedly against him, the best argument available
to respondent is the one made by his amicus and conceded
by the State: Over the course of the 19th century, courts
carved out an exception to the common law’s traditional
across-the-board condemnation of the drunken offender,
allowing a jury to consider a defendant’s intoxication when
assessing whether he possessed the mental state needed to
commit the crime charged, where the crime was one requir-
ing a “specific intent.” The emergence of this new rule is
often traced to an 1819 English case, in which Justice Hol-
royd is reported to have held that “though voluntary drunk-
enness cannot excuse from the commission of crime, yet
where, as on a charge of murder, the material question is,
whether an act was premeditated or done only with sudden
heat and impulse, the fact of the party being intoxicated [is]
a circumstance proper to be taken into consideration.” 1 W.
Russell, Crimes and Misdemeanors *8 (citing King v. Grind-
ley, Worcester Sum. Assizes 1819, MS). This exception was
“slow to take root,” however, Hall, Intoxication and Criminal
Responsibility, 57 Harv. L. Rev. 1045, 1049 (1944), even in
England. Indeed, in the 1835 case of King v. Carroll, 7
Car. & P. 145, 147, 173 Eng. Rep. 64, 65 (N. P.), Justice Park
claimed that Holroyd had “retracted his opinion” in Grind-
ley, and said “there is no doubt that that case is not law.”
In this country, as late as 1858 the Missouri Supreme Court
could speak as categorically as this:

“To look for deliberation and forethought in a man mad-
dened by intoxication is vain, for drunkenness has de-
prived him of the deliberating faculties to a greater or
less extent; and if this deprivation is to relieve him of
all responsibility or to diminish it, the great majority of
crimes committed will go unpunished. This however is
not the doctrine of the common law; and to its maxims,
based as they obviously are upon true wisdom and sound
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policy, we must adhere.” State v. Cross, 27 Mo. 332,
338 (1858).

And as late as 1878, the Vermont Supreme Court upheld the
giving of the following instruction at a murder trial:

“‘The voluntary intoxication of one who without provo-
cation commits a homicide, although amounting to a
frenzy, that is, although the intoxication amounts to a
frenzy, does not excuse him from the same construction
of his conduct, and the same legal inferences upon the
question of premeditation and intent, as affecting the
grade of his crime, which are applicable to a person
entirely sober.”” State v. Tatro, 50 Vt. 483, 487 (1878).

See also Harris v. United States, 8 App. D. C. 20, 26-30
(1896); Flanigan v. People, 86 N. Y. 5564, 559-560 (1881);
Commonwealth v. Haowkins, 69 Mass. 463, 466 (1855); State
v. McCants, 1 Spears 384, 391-395 (S. C. 1842). Eventually,
however, the new view won out, and by the end of the 19th
century, in most American jurisdictions, intoxication could
be considered in determining whether a defendant was capa-
ble of forming the specific intent necessary to commit the
crime charged. See Hall, supra, at 1049; Hopt v. People, 104
U. S. 631, 633-634 (1882) (citing cases).

On the basis of this historical record, respondent’s amicus
argues that “[t]he old common-law rule . . . was no longer
deeply rooted at the time the Fourteenth Amendment was
ratified.” Brief for National Association of Criminal De-
fense Lawyers as Amicus Curiae 23. That conclusion is
questionable, but we need not pursue the point, since the
argument of amicus mistakes the nature of our inquiry. It
is not the State which bears the burden of demonstrating
that its rule is “deeply rooted,” but rather respondent who
must show that the principle of procedure violated by the
rule (and allegedly required by due process) is “‘so rooted in
the traditions and conscience of our people as to be ranked
as fundamental.”” Patterson v. New York, 432 U. S., at 202.
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Thus, even assuming that when the Fourteenth Amendment
was adopted the rule Montana now defends was no longer
generally applied, this only cuts off what might be called an
a fortiori argument in favor of the State. The burden re-
mains upon respondent to show that the “new common-law”
rule—that intoxication may be considered on the question of
intent—was so deeply rooted at the time of the Fourteenth
Amendment (or perhaps has become so deeply rooted since)
as to be a fundamental principle which that Amendment
enshrined.

That showing has not been made. Instead of the uniform
and continuing acceptance we would expect for a rule that
enjoys “fundamental principle” status, we find that fully
one-fifth of the States either never adopted the “new
common-law” rule at issue here or have recently abandoned
it.2  Cf. Cooper v. Oklahoma, 517 U. S. 348 (1996) (finding
due process violation in a rule having no common-law pedi-
gree whatever, and adopted, very recently, by only four
States). See also Martin v. Ohio, 480 U. S. 228, 236 (1987)

2Besides Montana, those States are Arizona, see State v. Ramos,
133 Ariz. 4, 6, 648 P. 2d 119, 121 (1982) (upholding statute precluding jury
consideration of intoxication for purposes of determining whether defend-
ant acted “knowingly”); Ariz. Rev. Stat. Ann. §13-503 (Supp. 1995-1996)
(voluntary intoxication “is not a defense for any criminal act or requisite
state of mind”); Arkansas, see White v. State, 290 Ark. 130, 134-137, 717
S. W. 2d 784, 786-788 (1986) (interpreting Ark. Code Ann. §5-2-207
(1993)); Delaware, see Wyant v. State, 519 A. 2d 649, 651 (1986) (interpret-
ing Del. Code Ann., Tit. 11, §421 (1995)); Georgia, see Foster v. State, 258
Ga. 736, 742-745, 374 S. E. 2d 188, 194-196 (1988) (interpreting Ga. Code
Ann. §16-3-4 (1992)), cert. denied, 490 U. S. 1085 (1989); Hawaii, see Haw.
Rev. Stat. §702-230(2) (1993), State v. Souza, 72 Haw. 246, 248, 813 P. 2d
1384, 1386 (1991) (§ 702-230(2) is constitutional); Mississippi, see Lanier v.
State, 533 So. 2d 473, 478-479 (1988); Missouri, see Mo. Rev. Stat. § 562.076
(1994), State v. Erwin, 848 S. W. 2d 476, 482 (§562.076 is constitutional),
cert. denied, 510 U. S. 826 (1993); South Carolina, see State v. Vaughn, 268
S. C. 119, 124-126, 232 S. E. 2d 328, 330-331 (1977); and Texas, see Haw-
kins v. State, 605 S. W. 2d 586, 589 (Tex. Crim. App. 1980) (interpreting
Tex. Penal Code Ann. §8.04 (1974)).
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(“We are aware that all but two of the States . . . have
abandoned the common-law rule . . .. But the question
remains whether those [two] States are in violation of
the Constitution”).

It is not surprising that many States have held fast to or
resurrected the common-law rule prohibiting consideration
of voluntary intoxication in the determination of mens rea,
because that rule has considerable justification*—which
alone casts doubt upon the proposition that the opposite rule
is a “fundamental principle.” A large number of crimes, es-
pecially violent crimes, are committed by intoxicated offend-
ers; modern studies put the numbers as high as half of all
homicides, for example. See, e. g., Third Special Report to
the U. S. Congress on Alcohol and Health from the Secretary
of Health, Education, and Welfare 64 (1978); Note, Alcohol
Abuse and the Law, 94 Harv. L. Rev. 1660, 1681-1682 (1981).
Disallowing consideration of voluntary intoxication has the

3In his dissent, JUSTICE SOUTER acknowledges that there may be valid
policy reasons supporting the Montana law, some of which were brought
forward by States that appeared as amici, see post, at 77-78 (citing Brief
for State of Hawaii et al. as Amici Curiae 16). He refuses to consider
the adequacy of those reasons, however, because they were not brought
forward by Montana’s lawyers. We do not know why the constitutional-
ity of Montana’s enactment should be subject to the condition subsequent
that its lawyers be able to guess a policy justification that satisfies this
Court. Whatever they guess will of course not necessarily be the real
reason the Montana Legislature adopted the provision; Montana’s lawyers
must speculate about that, just as we must. Our standard formulation
has been: “Where . . . there are plausible reasons for [the legislature’s]
action, our inquiry is at an end.” Railroad Retirement Bd. v. Fritz, 449
U.S. 166, 179 (1980). JUSTICE SOUTER would change that to: “Where
there are plausible reasons that counsel for the party supporting the legis-
lation have mentioned.” Or perhaps it is: “Where there are plausible rea-
sons that counsel for the Government (or State) have mentioned”—so that
in this case Hawaii’s amicus brief would count if a Hawaiian statute were
at issue. Either way, it is strange for the constitutionality of a state law
to depend upon whether the lawyers hired by the State (or elected by its
people) to defend the law happen to hit the right boxes on our bingo card
of acceptable policy justifications.
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effect of increasing the punishment for all unlawful acts com-
mitted in that state, and thereby deters drunkenness or irre-
sponsible behavior while drunk. The rule also serves as a
specific deterrent, ensuring that those who prove incapable
of controlling violent impulses while voluntarily intoxicated
go to prison. And finally, the rule comports with and imple-
ments society’s moral perception that one who has voluntar-
ily impaired his own faculties should be responsible for the
consequences. See, e. g., McDaniel v. State, 356 So. 2d 1151,
1160-1161 (Miss. 1978).*

There is, in modern times, even more justification for laws
such as §45-2-203 than there used to be. Some recent stud-
ies suggest that the connection between drunkenness and
crime is as much cultural as pharmacological—that is, that
drunks are violent not simply because alcohol makes them
that way, but because they are behaving in accord with their
learned belief that drunks are violent. See, e.g., Collins,
Suggested Explanatory Frameworks to Clarify the Alcohol
Use/Violence Relationship, 15 Contemp. Drug Prob. 107, 115
(1988); Critchlow, The Powers of John Barleycorn, 41 Am.
Psychologist 751, 7564-755 (July 1986). This not only adds
additional support to the traditional view that an intoxicated
criminal is not deserving of exoneration, but it suggests that
juries—who possess the same learned belief as the intoxi-
cated offender—will be too quick to accept the claim that the
defendant was biologically incapable of forming the requisite

4 As appears from this analysis, we are in complete agreement with the
concurrence that §45-2-203 “embodies a legislative judgment regarding
the circumstances under which individuals may be held criminally respon-
sible for their actions,” post, at 57. We also agree that the statute “‘ex-
tract[s] the entire subject of voluntary intoxication from the mens rea in-
quiry,’” post, at 58. We believe that this judgment may be implemented,
and this effect achieved, with equal legitimacy by amending the substan-
tive requirements for each crime, or by simply excluding intoxication evi-
dence from the trial. We address this as an evidentiary statute simply
because that is how the Supreme Court of Montana chose to analyze it.
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mens rea. Treating the matter as one of excluding mislead-
ing evidence therefore makes some sense.’

In sum, not every widespread experiment with a proce-
dural rule favorable to criminal defendants establishes a fun-
damental principle of justice. Although the rule allowing a
jury to consider evidence of a defendant’s voluntary intoxi-
cation where relevant to mens rea has gained considerable
acceptance, it is of too recent vintage, and has not received
sufficiently uniform and permanent allegiance, to qualify as
fundamental, especially since it displaces a lengthy common-
law tradition which remains supported by valid justifica-
tions today.b

I11

The Supreme Court of Montana’s conclusion that Mont.
Code Ann. §45-2-203 (1995) violates the Due Process Clause
purported to rest on two lines of our jurisprudence. First,

5These many valid policy reasons for excluding evidence of voluntary
intoxication refute JUSTICE O’CONNOR’s claim that §45-2-203 has no pur-
pose other than to improve the State’s likelihood of winning a conviction,
see post, at 66—67, 72-73. Such a claim is no more accurate as applied to
this provision than it would have been as applied to the New York law in
Patterson v. New York, 432 U. S. 197 (1977), which placed upon the defend-
ant the burden of proving the affirmative defense of extreme emotional
disturbance. We upheld that New York law, even though we found it
“very likely true that fewer convictions of murder would occur if New
York were required to negative the affirmative defense at issue here.”
Id., at 209. Here, as in Patterson, any increase in the chance of obtaining
a conviction is merely a consequence of pursuing legitimate penological
goals.

6 JusTICE O’CONNOR maintains that “to determine whether a fundamen-
tal principle of justice has been violated here, we cannot consider only the
historical disallowance of intoxication evidence, but must also consider the
‘fundamental principle’ that a defendant has a right to a fair opportunity
to put forward his defense.” Post, at 71. What JUSTICE O’CONNOR
overlooks, however, is that the historical disallowance of intoxication evi-
dence sheds light upon what our society has understood by a “fair oppor-
tunity to put forward [a] defense.” That “fundamental principle” has
demonstrably not included the right to introduce intoxication evidence.



52 MONTANA v. EGELHOFF

Opinion of SCALIA, J.

it derived its view that the Due Process Clause requires the
admission of all relevant evidence from the statement in
Chambers v. Mississippi, 410 U. S. 284, 294 (1973), that “[t]he
right of an accused in a criminal trial to due process is, in
essence, the right to a fair opportunity to defend against the
State’s accusations.” Respondent relies heavily on this
statement, which he terms “the Chambers principle,” Brief
for Respondent 30.

We held in Chambers that “the exclusion of [certain]
critical evidence, coupled with the State’s refusal to permit
[petitioner] to cross-examine McDonald, denied him a trial
in accord with traditional and fundamental standards of
due process.” 410 U.S., at 302. We continued, however:

“In reaching this judgment, we establish no new princi-
ples of constitutional law. Nor does our holding signal
any diminution in the respect traditionally accorded to
the States in the establishment and implementation of
their own criminal trial rules and procedures. Rather,
we hold quite simply that under the facts and circum-
stances of this case the rulings of the trial court
deprived Chambers of a fair trial.” Id., at 302-303
(emphasis added).

In other words, Chambers was an exercise in highly case-
specific error correction. At issue were two rulings by the
state trial court at Chambers’ murder trial: denial of Cham-
bers’ motion to treat as an adverse witness one McDonald,
who had confessed to the murder for which Chambers was
on trial, but later retracted the confession; and exclusion, on
hearsay grounds, of testimony of three witnesses who would
testify that McDonald had confessed to them. We held that
both of these rulings were erroneous, the former because
MecDonald’s testimony simply was adverse, id., at 297-298,
and the second because the statements “were originally
made and subsequently offered at trial under circumstances
that provided considerable assurance of their reliability,” id.,
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at 300, and were “well within the basic rationale of the ex-
ception for declarations against interest,” id., at 302. Thus,
the holding of Chambers—if one can be discerned from such
a fact-intensive case—is certainly not that a defendant is
denied “a fair opportunity to defend against the State’s ac-
cusations” whenever “critical evidence” favorable to him is
excluded, but rather that erroneous evidentiary rulings can,
in combination, rise to the level of a due process violation.

Respondent cites our decision in Crane v. Kentucky, 476
U. S. 683 (1986), as evidence that his version of the “Cham-
bers principle” governs our jurisprudence. He highlights
statements in Crane to the effect that “an essential compo-
nent of procedural fairness is an opportunity to be heard,”
which would effectively be denied “if the State were permit-
ted to exclude competent, reliable evidence . . . when such
evidence is central to the defendant’s claim of innocence.”
Id., at 690; Brief for Respondent 31. But the very next
sentence of that opinion (which respondent omits) makes
perfectly clear that we were not setting forth an absolute
entitlement to introduce crucial, relevant evidence: “In the
absence of any wvalid state justification, exclusion of this
kind of exculpatory evidence deprives a defendant of the
basic right to have the prosecutor’s case encounter and sur-
vive the crucible of meaningful adversarial testing.” 476
U. S., at 690-691 (emphasis added) (internal quotation marks
omitted). Our holding that the exclusion of certain evidence
in that case violated the defendant’s constitutional rights
rested not on a theory that all “competent, reliable evidence”
must be admitted, but rather on the ground that the Su-
preme Court of Kentucky’s sole rationale for the exclu-
sion (that the evidence “did not relate to the credibility of
the confession,” Crane v. Commonwealth, 690 S. W. 2d 753,
755 (1985)) was wrong. See 476 U. S., at 687. Crane does
nothing to undermine the principle that the introduction of
relevant evidence can be limited by the State for a “valid”
reason, as it has been by Montana.
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The second line of our cases invoked by the Montana Su-
preme Court’s opinion requires even less discussion. In re
Winship, 397 U. S. 358, 364 (1970), announced the proposition
that the Due Process Clause requires proof beyond a reason-
able doubt of every fact necessary to constitute the charged
crime, and Sandstrom v. Montana, 442 U. S. 510, 524 (1979),
established a corollary, that a jury instruction which shifts
to the defendant the burden of proof on a requisite element
of mental state violates due process. These decisions sim-
ply are not implicated here because, as the Montana court
itself recognized, “[t]he burden is not shifted” under §45-2-
203. 272 Mont., at 124, 900 P. 2d, at 266. The trial judge
instructed the jury that “[t]he State of Montana has the bur-
den of proving the guilt of the Defendant beyond a reason-
able doubt,” App. to Pet. for Cert. 27a, and that “[a] person
commits the offense of deliberate homicide if he purposely or
knowingly causes the death of another human being,” id.,
at 28a. Thus, failure by the State to produce evidence of
respondent’s mental state would have resulted in an acquit-
tal. That acquittal did not occur was presumably attribut-
able to the fact, noted by the Supreme Court of Montana,
that the State introduced considerable evidence from which
the jury might have concluded that respondent acted “pur-
posely” or “knowingly.” See 272 Mont., at 122, 900 P. 2d,
at 265. For example, respondent himself testified that, sev-
eral hours before the murders, he had given his handgun to
Pavola and asked her to put it in the glove compartment of
Christenson’s car. Ibid.; 5 Tr. 1123. That he had to re-
trieve the gun from the glove compartment before he used
it was strong evidence that it was his “conscious object” to
commit the charged crimes; as was the execution-style man-
ner in which a single shot was fired into the head of each
victim.

Recognizing that Sandstrom is not directly on point,
the Supreme Court of Montana described §45-2-203 as a
burden-reducing, rather than burden-shifting, statute. 272
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Mont., at 122-123, 124, 900 P. 2d, at 265, 266. This obviously
was not meant to suggest that the statute formally reduced
the burden of proof to clear and convincing, or to a mere
preponderance; there is utterly no basis for that, neither in
the text of the law nor in the jury instruction that was given.
What the court evidently meant is that, by excluding a sig-
nificant line of evidence that might refute mens rea, the stat-
ute made it easier for the State to meet the requirement of
proving mens rea beyond a reasonable doubt—reduced the
burden in the sense of making the burden easier to bear.
But any evidentiary rule can have that effect. “Reducing”
the State’s burden in this manner is not unconstitutional, un-
less the rule of evidence itself violates a fundamental princi-
ple of fairness (which, as discussed, this one does not). We
have “rejectled] the view that anything in the Due Process
Clause bars States from making changes in their criminal
law that have the effect of making it easier for the prosecu-
tion to obtain convictions.” McMillan v. Pennsylvania, 477
U. 8. 79, 89, n. 5 (1986).

Finally, we may comment upon the Montana Supreme
Court’s citation of the following passage in Martin v. Ohio,
480 U. S. 228 (1987), a case upholding a state law that placed
on the defendant the burden of proving self-defense by a pre-
ponderance of the evidence:

“It would be quite different if the jury had been in-
structed that self-defense evidence could not be consid-
ered in determining whether there was a reasonable
doubt about the State’s case, 7. e., that self-defense evi-
dence must be put aside for all purposes unless it satis-
fied the preponderance standard. Such an instruction
would relieve the State of its burden and plainly run
afoul of [In re] Winship’s mandate. The instructions in
this case . . . are adequate to convey to the jury that all
of the evidence, including the evidence going to self-
defense, must be considered in deciding whether there
was a reasonable doubt about the sufficiency of the
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State’s proof of the elements of the crime.” Id., at 233—
234 (citation omitted).

See also 272 Mont., at 122-123, 900 P. 2d, at 265. This pas-
sage can be explained in various ways—e. ¢., as an assertion
that the right to have a jury consider self-defense evidence
(unlike the right to have a jury consider evidence of vol-
untary intoxication) is fundamental, a proposition that the
historical record may support. But the only explanation
needed for present purposes is the one given in Kokkonen v.
Guardian Life Ins. Co., 511 U. S. 375, 379 (1994): “It is to the
holdings of our cases, rather than their dicta, that we must
attend.” If the Martin dictum means that the Due Process
Clause requires all relevant evidence bearing on the ele-
ments of a crime to be admissible, the decisions we have
discussed show it to be incorrect.

* * *

“The doctrines of actus reus, mens rea, insanity, mistake,
justification, and duress have historically provided the tools
for a constantly shifting adjustment of the tension between
the evolving aims of the criminal law and changing religious,
moral, philosophical, and medical views of the nature of man.
This process of adjustment has always been thought to be
the province of the States.” Powell v. Texas, 392 U. S. 514,
535-536 (1968) (plurality opinion). The people of Montana
have decided to resurrect the rule of an earlier era, disallow-
ing consideration of voluntary intoxication when a defend-
ant’s state of mind is at issue. Nothing in the Due Process
Clause prevents them from doing so, and the judgment of
the Supreme Court of Montana to the contrary must be

reversed.
It is so ordered.

JUSTICE GINSBURG, concurring in the judgment.

The Court divides in this case on a question of character-
ization. The State’s law, Mont. Code Ann. § 45-2-203 (1995),
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prescribes that voluntary intoxication “may not be taken into
consideration in determining the existence of a mental state
which is an element of [a criminal] offense.” For measure-
ment against federal restraints on state action, how should
we type that prescription? If §45-2-203 is simply a rule
designed to keep out “relevant, exculpatory evidence,” JUS-
TICE O’CONNOR maintains, post, at 67, Montana’s law offends
due process. If it is, instead, a redefinition of the mental-
state element of the offense, on the other hand, JUSTICE
O’CONNOR’s due process concern “would not be at issue,”
post, at 71, for “[a] state legislature certainly has the author-
ity to identify the elements of the offenses it wishes to pun-
ish,” post, at 64, and to exclude evidence irrelevant to the
crime it has defined.

Beneath the labels (rule excluding evidence or redefinition
of the offense) lies the essential question: Can a State, with-
out offense to the Federal Constitution, make the judgment
that two people are equally culpable where one commits an
act stone sober, and the other engages in the same conduct
after his voluntary intoxication has reduced his capacity for
self-control? For the reasons that follow, I resist categor-
izing §45-2-203 as merely an evidentiary prescription, but
join the Court’s judgment refusing to condemn the Montana
statute as an unconstitutional enactment.

Section 45-2-203 does not appear in the portion of Mon-
tana’s Code containing evidentiary rules (Title 26), the ex-
pected placement of a provision regulating solely the admis-
sibility of evidence at trial. Instead, Montana’s intoxication
statute appears in Title 45 (“Crimes”), as part of a chapter
entitled “General Principles of Liability.” Mont. Code Ann.,
Tit. 45, ch. 2 (1995). No less than adjacent provisions
governing duress and entrapment, §45-2-203 embodies a
legislative judgment regarding the circumstances under
which individuals may be held criminally responsible for
their actions.
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As urged by Montana and its amici, §45-2-203 “extract/[s]
the entire subject of voluntary intoxication from the mens
rea inquiry,” Reply Brief for Petitioner 2, thereby rendering
evidence of voluntary intoxication logically irrelevant to
proof of the requisite mental state. Thus, in a prosecution
for deliberate homicide, the State need not prove that the
defendant “purposely or knowingly cause[d] the death of
another,” Mont. Code Ann. §45-5-102(a) (1995), in a purely
subjective sense. To obtain a conviction, the prosecution
must prove only that (1) the defendant caused the death of
another with actual knowledge or purpose, or (2) that the
defendant killed “under circumstances that would otherwise
establish knowledge or purpose ‘but for’ [the defendant’s]
voluntary intoxication.” Brief for American Alliance for
Rights and Responsibilities et al. as Amici Curiae 6. See
also Brief for Petitioner 35-36; Brief for United States as
Amicus Curiae 10-12. Accordingly, §45-2-203 does not
“lighte[n] the prosecution’s burden to prove [the] mental-
state element beyond a reasonable doubt,” as JUSTICE
O’CONNOR suggests, post, at 64, for “[t]he applicability of the
reasonable-doubt standard . . . has always been dependent on
how a State defines the offense that is charged,” Patterson v.
New York, 432 U. S. 197, 211, n. 12 (1977).

Comprehended as a measure redefining mens rea, §45-2—
203 encounters no constitutional shoal. States enjoy wide
latitude in defining the elements of criminal offenses, see,
e. g., Martin v. Ohio, 480 U. S. 228, 232 (1987); Patterson, 432
U. S., at 201-202, particularly when determining “the extent
to which moral culpability should be a prerequisite to convic-
tion of a crime,” Powell v. Texas, 392 U. S. 514, 545 (1968)
(Black, J., concurring). When a State’s power to define
criminal conduct is challenged under the Due Process Clause,
we inquire only whether the law “offends some principle of
justice so rooted in the traditions and conscience of our peo-
ple as to be ranked as fundamental.” Patterson, 432 U. S.,
at 202 (internal quotation marks omitted). Defining mens
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rea to eliminate the exculpatory value of voluntary intoxica-
tion does not offend a “fundamental principle of justice,”
given the lengthy common-law tradition, and the adherence
of a significant minority of the States to that position today.
See ante, at 43-49; see also post, at 73 (SOUTER, J., dissent-
ing) (“[A] State may so define the mental element of an of-
fense that evidence of a defendant’s voluntary intoxication at
the time of commission does not have exculpatory relevance
and, to that extent, may be excluded without raising any
issue of due process.”).

Other state courts have upheld statutes similar to §45-2—
203, not simply as evidentiary rules, but as legislative re-
definitions of the mental-state element. See State v. Souza,
72 Haw. 246, 249, 813 P. 2d 1384, 1386 (1991) (“legislature
was entitled to redefine the mens rea element of crimes and
to exclude evidence of voluntary intoxication to negate state
of mind”); State v. Ramos, 133 Ariz. 4, 6, 648 P. 2d 119, 121
(1982) (“Perhaps the state of mind which needs to be proven
here is a watered down mens rea; however, this is the pre-
rogative of the legislature.”); Commonwealth v. Rumsey, 309
Pa. Super. 137, 139, 454 A. 2d 1121, 1122 (1983) (quoting Pow-
ell, 392 U. S., at 536 (plurality opinion)) (“Redefinition of the
kind and quality of mental activity that constitutes the mens
rea element of crimes is a permissible part of the legisla-
ture’s role in the ‘constantly shifting adjustment between the
evolving aims of the criminal law and changing religious,
moral, philosophical, and medical views of the nature of
man.””). Legislation of this order, if constitutional in Ari-
zona, Hawaii, and Pennsylvania, ought not be declared uncon-
stitutional by this Court when enacted in Montana.

If, as the plurality, JUSTICE O’CONNOR, and JUSTICE SOU-
TER agree, it is within the legislature’s province to instruct
courts to treat a sober person and a voluntarily intoxicated
person as equally responsible for conduct—to place a volun-
tarily intoxicated person on a level with a sober person—
then the Montana law is no less tenable under the Federal
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Constitution than are the laws, with no significant difference
in wording, upheld in sister States.! The Montana Supreme
Court did not disagree with the courts of other States; it
simply did not undertake an analysis in line with the princi-
ple that legislative enactments plainly capable of a constitu-
tional construction ordinarily should be given that construc-
tion. See Edward J. DeBartolo Corp. v. Florida Gulf Coast
Building & Constr. Trades Council, 485 U. S. 568, 575 (1988);
State v. Lilburn, 265 Mont. 258, 266, 875 P. 2d 1036, 1041
(1994).

The Montana Supreme Court’s judgment, in sum, strikes
down a statute whose text displays no constitutional infir-
mity. If the Montana court considered its analysis forced by
this Court’s precedent,? it is proper for this Court to say

1JUSTICE BREYER questions the States’ authority to treat voluntarily
intoxicated and sober defendants as equally culpable for their actions.
See post, at 80. He asks, moreover, post, at 79-80, why a legislature con-
cerned with the high incidence of crime committed by individuals in an
alcohol-impaired condition would choose the course Montana and several
other States have taken. It would be more sensible, he suggests, to
“equate voluntary intoxication [with] knowledge, and purpose,” post, at 80,
thus dispensing entirely with the mens rea requirement when individuals
act under the influence of a judgment-impairing substance. It does not
seem to me strange, however, that States have resisted such a catchall
approach and have enacted, instead, a measure less sweeping, one that
retains a mens rea requirement, but “define[s] culpable mental state so as
to give voluntary intoxication no exculpatory relevance.” See post, at 75
(SOUTER, J., dissenting). Nor is it at all clear to me that “a jury unaware
of intoxication would likely infer knowledge or purpose” in the example
JUSTICE BREYER provides, post, at 79. It is not only in fiction, see J.
Thurber, The Secret Life of Walter Mitty (1983) (originally published in
The New Yorker in 1939), but, sadly, in real life as well, that sober people
drive while daydreaming or otherwise failing to pay attention to the road.

2The United States, as amicus curiae, so suggested at oral argument.
See Tr. of Oral Arg. 20 (“[TThe State court never really got to the question
of whether there has been a [substantive] change in the State law, because
it [assumed] that, to the extent that there had been one, it was barred by
[In re Winship, 397 U. S. 358 (1970)].”).
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what prescriptions federal law leaves to the States,® and
thereby dispel confusion to which we may have contributed,
and attendant state-court misperception.

JUSTICE O’CONNOR, with whom JUSTICE STEVENS, JUS-
TICE SOUTER, and JUSTICE BREYER join, dissenting.

The Montana Supreme Court unanimously held that Mont.
Code Ann. §45-2-203 (1995) violates due process. I agree.
Our cases establish that due process sets an outer limit on
the restrictions that may be placed on a defendant’s ability
to raise an effective defense to the State’s accusations.
Here, to impede the defendant’s ability to throw doubt on
the State’s case, Montana has removed from the jury’s con-
sideration a category of evidence relevant to determination
of mental state where that mental state is an essential ele-
ment of the offense that must be proved beyond a reasonable
doubt. Because this disallowance eliminates evidence with
which the defense might negate an essential element, the
State’s burden to prove its case is made correspondingly
easier. The justification for this disallowance is the State’s
desire to increase the likelihood of conviction of a certain
class of defendants who might otherwise be able to prove
that they did not satisfy a requisite element of the offense.
In my view, the statute’s effect on the criminal proceeding
violates due process.

I

This Court’s cases establish that limitations placed on the
accused’s ability to present a fair and complete defense can,
in some circumstances, be severe enough to violate due proc-
ess. “The right of an accused in a criminal trial to due proc-
ess is, in essence, the right to a fair opportunity to defend
against the State’s accusations.” Chambers v. Mississippi,
410 U. S. 284, 294 (1973). Applying our precedent, the Mon-

3As the United States observed, it is generally within the States’
domain “to determine what are the elements of criminal responsibility.”
Id., at 19-20.
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tana Supreme Court held that keeping intoxication evidence
away from the jury, where such evidence was relevant to
establishment of the requisite mental state, violated the due
process right to present a defense, 272 Mont. 114, 123, 900
P. 2d 260, 265 (1995), and that the instruction pursuant to
§45-2-203 was not harmless error, id., at 124, 900 P. 2d, at
266. In rejecting the Montana Supreme Court’s conclusion,
the plurality emphasizes that “any number of familiar and
unquestionably constitutional evidentiary rules” permit ex-
clusion of relevant evidence. Amnte, at 42. 1t is true that a
defendant does not enjoy an absolute right to present evi-
dence relevant to his defense. See Crane v. Kentucky, 476
U. S. 683, 690-691 (1986). But none of the “familiar” eviden-
tiary rules operates as Montana’s does. The Montana stat-
ute places a blanket exclusion on a category of evidence that
would allow the accused to negate the offense’s mental-state
element. In so doing, it frees the prosecution, in the face of
such evidence, from having to prove beyond a reasonable
doubt that the defendant nevertheless possessed the re-
quired mental state. In my view, this combination of effects
violates due process.

The proposition that due process requires a fair opportu-
nity to present a defense in a criminal prosecution is not new.
See 1d., at 690; California v. Trombetta, 467 U. S. 479, 485
(1984). In Chambers, the defendant had been prevented
from cross-examining a witness and from presenting wit-
nesses on his own behalf by operation of Mississippi’s
“voucher” and hearsay rules. The Court held that the appli-
cation of these evidentiary rules deprived the defendant of a
fair trial. “[W]here constitutional rights directly affecting
the ascertainment of guilt are implicated, the hearsay rule
may not be applied mechanistically to defeat the ends of jus-
tice.” 410 U. S, at 302. The plurality’s characterization of
Chambers as “case-specific error correction,” ante, at 52, can-
not diminish its force as a prohibition on enforcement of state
evidentiary rules that lead, without sufficient justification, to
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the establishment of guilt by suppression of evidence sup-
porting the defendant’s case.

In Crane, a trial court had held that the defendant could
not introduce testimony bearing on the circumstances of his
confession, on the grounds that this information bore only
on the “voluntariness” of the confession, a matter already
resolved. We held that by keeping such critical information
from the jury this exclusion “deprived petitioner of his fun-
damental constitutional right to a fair opportunity to present
a defense.” 476 U.S., at 687. The Court emphasized that,
while States have the power to exclude evidence through
evidentiary rules that serve the interests of fairness and re-
liability, limitations on evidence may exceed the bounds of
due process where such limitations undermine a defendant’s
ability to present exculpatory evidence without serving a
valid state justification.

In Washington v. Texas, 388 U. S. 14 (1967), the trial court
refused to permit a defense witness to testify on the basis of
Texas statutes providing that persons charged or convicted
as coparticipants in the same crime could not testify for one
another, although they could testify for the State. The
Court held that the Constitution prohibited a State from es-
tablishing rules to prevent whole categories of defense wit-
nesses from testifying out of a belief that such witnesses
were untrustworthy. Such action by the State detracted
too severely and arbitrarily from the defendant’s right to call
witnesses in his favor.

These cases, taken together, illuminate a simple principle:
Due process demands that a criminal defendant be afforded
a fair opportunity to defend against the State’s accusations.
Meaningful adversarial testing of the State’s case requires
that the defendant not be prevented from raising an effective
defense, which must include the right to present relevant,
probative evidence. To be sure, the right to present evi-
dence is not limitless; for example, it does not permit the
defendant to introduce any and all evidence he believes
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might work in his favor, Crane, supra, at 690, nor does it
generally invalidate the operation of testimonial privileges,
Washington v. Texas, supra, at 23, n. 21. Nevertheless, “an
essential component of procedural fairness is an opportunity
to be heard. That opportunity would be an empty one if the
State were permitted to exclude competent, reliable evi-
dence” that is essential to the accused’s defense. Crane,
supra, at 690 (citations omitted). Section 45-2-203 fore-
stalls the defendant’s ability to raise an effective defense by
placing a blanket exclusion on the presentation of a type of
evidence that directly negates an element of the crime, and
by doing so, it lightens the prosecution’s burden to prove
that mental-state element beyond a reasonable doubt.

This latter effect is as important to the due process analy-
sis as the former. A state legislature certainly has the au-
thority to identify the elements of the offenses it wishes to
punish, but once its laws are written, a defendant has the
right to insist that the State prove beyond a reasonable
doubt every element of an offense charged. See McMillan
v. Pennsylvania, 477 U.S. 79, 85 (1986); Patterson v. New
York, 432 U. S. 197, 211, n. 12 (1977) (“The applicability of
the reasonable-doubt standard, however, has always been de-
pendent on how a State defines the offense that is charged”).
“[TThe Due Process Clause protects the accused against con-
viction except upon proof beyond a reasonable doubt of every
fact necessary to constitute the crime with which he is
charged.” In re Winship, 397 U. S. 358, 364 (1970); Patter-
son, supra, at 210. Because the Montana Legislature has
specified that a person commits “deliberate homicide” only if
he “purposely or knowingly causes the death of another
human being,” Mont. Code Ann. §45-5-102(1)(a) (1995), the
prosecution must prove the existence of such mental state in
order to convict. That is, unless the defendant is shown to
have acted purposely or knowingly, he is not guilty of the
offense of deliberate homicide. The Montana Supreme
Court found that it was inconsistent with the legislature’s
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requirement of the mental state of “purposely” or “know-
ingly” to prevent the jury from considering evidence of vol-
untary intoxication, where that category of evidence was
relevant to establishment of that mental-state element. 272
Mont., at 122-123, 900 P. 2d, at 265-266.

Where the defendant may introduce evidence to negate a
subjective mental-state element, the prosecution must work
to overcome whatever doubts the defense has raised about
the existence of the required mental state. On the other
hand, if the defendant may not introduce evidence that might
create doubt in the factfinder’s mind as to whether that ele-
ment was met, the prosecution will find its job so much the
easier. A subjective mental state is generally proved only
circumstantially. If a jury may not consider the defendant’s
evidence of his mental state, the jury may impute to the
defendant the culpability of a mental state he did not
possess.

In Martin v. Ohio, 480 U. S. 228 (1987), the Court consid-
ered an Ohio statute providing that a defendant bore the
burden of proving, by a preponderance of the evidence, an
affirmative defense such as self-defense. We held that plac-
ing that burden on the defendant did not violate due process.
The Court noted in explanation that it would nevertheless
have been error to instruct the jury that “self-defense evi-
dence could not be considered in determining whether there
was a reasonable doubt about the State’s case” where Ohio’s
definition of the intent element made self-defense evidence
relevant to the State’s burden. Id., at 233-234. “Such an
instruction would relieve the State of its burden and plainly
run afoul of Winship’s mandate.” Id., at 234. In other
words, the State’s right to shift the burden of proving an
affirmative defense did not include the power to prevent the
defendant from attempting to prove self-defense in an effort
to cast doubt on the State’s case. Dictum or not, this obser-
vation explained our reasoning and is similarly applicable
here, where the State has benefited from the defendant’s in-
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ability to make an argument which, if accepted, could throw
reasonable doubt on the State’s proof. The placement of the
burden of proof for affirmative defenses should not be con-
fused with the use of evidence to negate elements of the of-
fense charged.

Cramne noted: “In the absence of any valid state justifica-
tion, exclusion of this kind of exculpatory evidence [circum-
stances of confession] deprives a defendant of the basic right
to have the prosecutor’s case encounter and survive the cru-
cible of meaningful adversarial testing.” 476 U. S., at 690—
691 (internal quotation marks omitted). The State here had
substantial proof of the defendant’s knowledge or purpose in
committing these homicides, and might well have prevailed
even had the jury been permitted to consider the defendant’s
intoxication. But as in Cramne, the prosecution’s case has
been insulated from meaningful adversarial testing by the
scale-tipping removal of the necessity to face a critical cate-
gory of defense evidence.

The plurality ignores Crane’s caution that the prosecution
must be put to a full test. Rather, it invokes Crane to em-
phasize that “introduction of relevant evidence can be limited
by the State for a ‘valid’ reason, as it has been by Montana.”
Ante, at 53. The State’s brief to this Court enunciates a
single reason: Due to the well-known risks related to volun-
tary intoxication, it seeks to prevent a defendant’s use of his
own voluntary intoxication as basis for exculpation. Brief
for Petitioner 12, 17-19. That is, its interest is to ensure
that even a defendant who lacked the required mental-state
element—and is therefore not guilty—is nevertheless con-
victed of the offense. The plurality elaborates, ante, at 49—
50, on reasons why Montana might wish to preclude excul-
pation on the basis of voluntary intoxication, but these
reasons—increased punishment and concomitant deterrence
for those who commit unlawful acts while drunk, and imple-
mentation of society’s moral perception that those who be-
come drunk should bear the consequences—merely explain
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the State’s purpose in trying to improve its likelihood of win-
ning convictions. The final justification proffered by the
plurality on Montana’s behalf is that Montana’s rule perhaps
prevents juries, who might otherwise be misled, from being
“too quick to accept the claim that the [drunk] defendant was
biologically incapable of forming the requisite mens rea,”
ante, at 50-51. But this proffered justification is inconsist-
ent with §45-2-203’s exception for persons who are involun-
tarily intoxicated. That exception makes plain that Mon-
tana does not consider intoxication evidence misleading—but
rather considers it relevant—for the determination of a per-
son’s capacity to form the requisite mental state.

A State’s placement of a significant limitation on the right
to defend against the State’s accusations “requires that the
competing interest be closely examined.” Chambers, 410
U.S., at 295. Montana has specified that to prove guilt, the
State must establish that the defendant acted purposely or
knowingly, but has prohibited a category of defendants from
effectively disputing guilt through presentation of evidence
relevant to that essential element. And the evidence is in-
disputably relevant: The Montana Supreme Court held that
evidence of intoxication is relevant to proof of mental state,
272 Mont., at 122-123, 900 P. 2d, at 265, and furthermore,
§45-2-203’s exception for involuntary intoxication shows
that the legislature does consider intoxication relevant to
mental state. Montana has barred the defendant’s use of a
category of relevant, exculpatory evidence for the express
purpose of improving the State’s likelihood of winning a con-
viction against a certain type of defendant. The plurality’s
observation that all evidentiary rules that exclude exculpa-
tory evidence reduce the State’s burden to prove its case,
ante, at 55, is beside the point. The purpose of the famil-
iar evidentiary rules is not to alleviate the State’s burden,
but rather to vindicate some other goal or value—e. g., to en-
sure the reliability and competency of evidence or to encour-
age effective communications within certain relationships.



68 MONTANA v. EGELHOFF

O’CONNOR, J., dissenting

Such rules may or may not help the prosecution, and when
they do help, do so only incidentally. While due process
does not “balr] States from making changes . . . that have
the effect of making it easier for the prosecution to obtain
convictions,” McMillan v. Pennsylvania, 477 U.S., at 89,
n. 5 (emphasis added), an evidentiary rule whose sole pur-
pose is to boost the State’s likelihood of conviction distorts
the adversary process. Cf. Washington, 388 U.S., at 25
(Harlan, J., concurring in result). Unlike Chambers and
Washington, where the State at least claimed that the evi-
dence at issue was unreliable, Montana does not justify its
rule on grounds such as that intoxication evidence is unrelia-
ble, cumulative, privileged, or irrelevant. The sole purpose
for this disallowance is to keep from the jury’s consideration
a category of evidence that helps the defendant’s case and
weakens the government’s case.

The plurality brushes aside this Court’s precedents as var-
iously fact bound, irrelevant, and dicta. I would afford more
weight to principles enunciated in our case law than is ac-
corded in the plurality’s opinion today. It seems to me that
a State may not first determine the elements of the crime it
wishes to punish, and then thwart the accused’s defense by
categorically disallowing the very evidence that would prove
him innocent.

II

The plurality does, however, raise an important argument
for the statute’s validity: the disallowance, at common law, of
consideration of voluntary intoxication where a defendant’s
state of mind is at issue. Because this disallowance was per-
mitted at common law, the plurality argues, its disallowance
by Montana cannot amount to a violation of a “fundamental
principle of justice.” Ante, at 43-51.

From 1551 until its shift in the 19th century, the common-
law rule prevailed that a defendant could not use intoxication
as an excuse or justification for an offense, or, it must be
assumed, to rebut establishment of a requisite mental state.
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“Early law was indifferent to the defence of drunkenness
because the theory of criminal liability was then too crude
and too undeveloped to admit of exceptions. . .. But with the
refinement in the theory of eriminal liability . . . a modifica-
tion of the rigid old rule on the defence of drunkenness was
to be expected.” Singh, History of the Defense of Drunken-
ness in English Criminal Law, 49 L. Q. Rev. 528, 537 (1933)
(footnote omitted). As the plurality concedes, that signifi-
cant modification took place in the 19th century. Courts ac-
knowledged the fundamental incompatibility of a particular
mental-state requirement on the one hand, and the disallow-
ance of consideration of evidence that might defeat establish-
ment of that mental state on the other. In the slow progress
typical of the common law, courts began to recognize that
evidence of intoxication was properly admissible for the pur-
pose of ascertaining whether a defendant had met the re-
quired mental-state element of the offense charged.

This recognition, courts believed, was consistent with the
common-law rule that voluntary intoxication did not excuse
commission of a crime; rather, an element of the crime, the
requisite mental state, was not satisfied and therefore the
crime had not been committed. As one influential mid-19th
century case explained: “Drunkenness is no excuse for crime;
yet, in that class of crimes and offences which depend upon
guilty knowledge, or the coolness and deliberation with
which they shall have been perpetrated, to constitute their
commission . . . [drunkenness] should be submitted to the
consideration of the Jury”; for, where the crime required a
particular mental state, “it is proper to show any state or
condition of the person that is adverse to the proper exercise
of the mind” in order “[tJo rebut” the mental state or “to
enable the Jury to judge rightly of the matter.” Pigman v.
State, 14 Ohio 555, 556557 (1846); accord, Cline v. State, 43
Ohio St. 332, 334, 1 N. E. Rep. 22, 23 (1885) (“The rule is well
settled that intoxication is not a justification or an excuse
for crime. . . . But in many cases evidence of intoxication is
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admissible with a view to the question whether a crime has
been committed; . . . . As [mental state], in such case, is
of the essence of the offense, it is possible that in proving
intoxication you go far to prove that no offense was
committed”).

Courts across the country agreed that where a subjective
mental state was an element of the crime to be proved, the
defense must be permitted to show, by reference to intoxica-
tion, the absence of that element. One court commented
that it seemed “incontrovertible and to be universally appli-
cable” that “where the nature and essence of the crime are
made by law to depend upon the peculiar state and condition
of the criminal’s mind at the time with reference to the act
done, drunkenness may be a proper subject for the consid-
eration of the jury, not to excuse or mitigate the offence but
to show that it was not committed.” People v. Robinson,
2 Park. Crim. 235, 306 (N. Y. Sup. Ct. 1855). See also Swan
v. State, 23 Tenn. 136, 141-142 (1843); State v. Donovan, 61
Towa 369, 370-371, 16 N. W. 206, 206-207 (1883); Mooney V.
State, 33 Ala. 419, 420 (1859); Aszman v. State, 123 Ind. 347,
24 N. E. 123 (1890) (citing cases).

With similar reasoning, the Montana Supreme Court rec-
ognized the incompatibility of a jury instruction pursuant to
§45-2-203 in conjunction with the legislature’s decision to
require a mental state of “purposely” or “knowingly” for
deliberate homicide. It held that intoxication is relevant to
formation of the requisite mental state. Unless a defendant
is proved beyond a reasonable doubt to have possessed the
requisite mental state, he did not commit the offense. Elim-
ination of a critical category of defense evidence precludes a
defendant from effectively rebutting the mental-state ele-
ment, while simultaneously shielding the State from the
effort of proving the requisite mental state in the face of
negating evidence. It was this effect on the adversarial
process that persuaded the Montana Supreme Court that the
disallowance was unconstitutional.
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The Due Process Clause protects those “‘principle[s] of
justice so rooted in the traditions and conscience of our
people as to be ranked as fundamental.”” Patterson v. New
York, 432 U. S., at 202 (citations omitted). At the time the
Fourteenth Amendment was ratified, the common-law rule
on consideration of intoxication evidence was in flux. The
plurality argues that rejection of the historical rule in the
19th century simply does not establish that the “‘new
common-law’” rule is a principle of procedure so “deeply
rooted” as to be ranked “fundamental.” Amnte, at 46-48.
But to determine whether a fundamental principle of justice
has been violated here, we cannot consider only the historical
disallowance of intoxication evidence, but must also consider
the “fundamental principle” that a defendant has a right to
a fair opportunity to put forward his defense, in adversarial
testing where the State must prove the elements of the of-
fense beyond a reasonable doubt. As concepts of mens rea
and burden of proof developed, these principles came into
conflict, as the shift in the common law in the 19th century
reflects.

I11

JUSTICE GINSBURG concurs in the Court’s judgment based
on her determination that §45-2-203 amounts to a redefini-
tion of the offense that renders evidence of voluntary intoxi-
cation irrelevant to proof of the requisite mental state. The
concurrence emphasizes that States enjoy wide latitude in
defining the elements of crimes and concludes that, “[c]om-
prehended as a measure redefining mens rea, §45-2-203
encounters no constitutional shoal.” Ante, at 58.

A state legislature certainly possesses the authority to
define the offenses it wishes to punish. If the Montana
Legislature chose to redefine this offense so as to alter the
requisite mental-state element, the due process problem
presented in this case would not be at issue.

There is, however, no indication that such a “redefinition”
occurred. JUSTICE GINSBURG’s reading of Montana law is
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plainly inconsistent with that given by the Montana Supreme
Court, and therefore cannot provide a valid basis to uphold
§45-2-203’s operation. “We are, of course, bound to accept
the interpretation of [state] law by the highest court of the
State.” Hortonville Joint School Dist. No. 1 v. Hortonville
Ed. Assn., 426 U. S. 482, 488 (1976); accord, Groppt v. Wis-
consin, 400 U.S. 505, 507 (1971); Kingsley Int’l Pictures
Corp. v. Regents of Univ. of N. Y., 360 U. S. 684, 688 (1959).
The Montana Supreme Court held that evidence of voluntary
intoxication was relevant to the requisite mental state. 272
Mont., at 122, 900 P. 2d, at 265. And in summing up the
court’s holding, Justice Nelson’s concurrence explains that
while the legislature may enact the statutes it chooses, § 45—
2-203 “effectively and impermissibly . . . lessens the burden
of the State to prove beyond a reasonable doubt an essential
element of the offense charged—the mental state element—
by statutorily precluding the jury from considering the very
evidence that might convince them that the State had not
proven that element.” Id., at 128, 900 P. 2d, at 268. The
Montana Supreme Court’s decision cannot be read consist-
ently with a “redefinition” of the offense.

Because the management of criminal justice is within the
province of the States, Patterson, supra, at 201-202, this
Court is properly reluctant to interfere in the States’ author-
ity in these matters. Nevertheless, the Court must invali-
date those rules that violate the requirements of due process.
The plurality acknowledges that a reduction of the State’s
burden through disallowance of exculpatory evidence is un-
constitutional if it violates a principle of fairness. Amnte, at
55. 1 believe that such a violation is present here. Mon-
tana’s disallowance of consideration of voluntary-intoxication
evidence removes too critical a category of relevant, exculpa-
tory evidence from the adversarial process by prohibiting
the defendant from making an essential argument and per-
mitting the prosecution to benefit from its suppression.
Montana’s purpose is to increase the likelihood of conviction
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of a certain class of defendants, who might otherwise be able
to prove that they did not satisfy a requisite element of the
offense. The historical fact that this disallowance once ex-
isted at common law is not sufficient to save the statute
today. I would affirm the judgment of the Montana Su-
preme Court.

JUSTICE SOUTER, dissenting.

I have no doubt that a State may so define the mental
element of an offense that evidence of a defendant’s volun-
tary intoxication at the time of commission does not have
exculpatory relevance and, to that extent, may be excluded
without raising any issue of due process. I would have
thought the statute at issue here (Mont. Code Ann. §45-2—
203 (1995)) had implicitly accomplished such a redefinition,
but I read the opinion of the Supreme Court of Montana as
indicating that it had no such effect, and I am bound by the
state court’s statement of its domestic law.

Even on the assumption that Montana’s definitions of the
purposeful and knowing culpable mental states were un-
touched by §45-2-203, so that voluntary intoxication re-
mains relevant to each, it is not a foregone conclusion that
our cases preclude the State from declaring such intoxication
evidence inadmissible. A State may typically exclude even
relevant and exculpatory evidence if it presents a valid justi-
fication for doing so. There may (or may not) be a valid
justification to support a State’s decision to exclude, rather
than render irrelevant, evidence of a defendant’s voluntary
intoxication. Montana has not endeavored, however, to ad-
vance an argument to that effect. Rather, the State has ef-
fectively restricted itself to advancing undoubtedly sound
reasons for defining the mental state element so as to make
voluntary intoxication generally irrelevant (though its own
Supreme Court has apparently said the legislature failed to
do that) and to demonstrating that evidence of voluntary in-
toxication was irrelevant at common law (a fact that goes
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part way, but not all the way, to answering the due process
objection). In short, I read the State Supreme Court opin-
ion as barring one interpretation that would leave the statu-
tory scheme constitutional, while the State’s failure to offer
a justification for excluding relevant evidence leaves us
unable to discern whether there may be a valid reason to
support the statute as the State Supreme Court appears to
view it. I therefore respectfully dissent from the Court’s
judgment.
I

The plurality opinion convincingly demonstrates that
when the Fourteenth Amendment’s Due Process Clause was
added to the Constitution in 1868, the common law as it then
stood either rejected the notion that voluntary intoxication
might be exculpatory, ante, at 43-45, or was at best in a state
of flux on that issue. See also ante, at 68-71 (O’CONNOR, J.,
dissenting). That is enough to show that Montana’s rule
that evidence of voluntary intoxication is inadmissible on the
issue of culpable mental state contravenes no principle “‘so
rooted in the traditions and conscience of our people,’” as
they stood in 1868, “‘as to be ranked as fundamental,”” ante,
at 47 (quoting Patterson v. New York, 432 U.S. 197, 202
(1977)). But this is not the end of the due process enquiry.
Justice Harlan’s dissenting opinion in Poe v. Ullman, 367
U. S. 497, 542 (1961), teaches that the “tradition” to which
we are tethered “is a living thing.”! What the historical
practice does not rule out as inconsistent with “the concept
of ordered liberty,” Palko v. Connecticut, 302 U. S. 319, 325

1“The balance of which I speak is the balance struck by this country,
having regard to what history teaches are the traditions from which it
developed as well as the traditions from which it broke. That tradition is
a living thing. A decision of this Court which radically departs from it
could not long survive, while a decision which builds on what has survived
is likely to be sound. No formula could serve as a substitute, in this area,
for judgment and restraint.” Poe v. Ullman, 367 U.S., at 542 (Harlan,
J., dissenting).
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(1937), must still pass muster as rational in today’s world.
Cf. Medina v. California, 505 U. S. 437, 454 (1992) (O’CON-
NOR, J., concurring in judgment) (although “historical pedi-
gree can give a procedural practice a presumption of consti-
tutionality . . ., the presumption must surely be rebuttable”).

In this case, the second step of the due process enquiry
leads to a line of precedent discussed in JUSTICE O’CONNOR’s
dissent, ante, at 61-68, involving the right to present a de-
fense. See, e. g., Washington v. Texas, 388 U. S. 14, 22 (1967)
(a State cannot arbitrarily bar “whole categories of defense
witnesses from testifying”); id., at 25 (Harlan, J., concurring
in result) (State may not “recogniz[e] [testimony as] relevant
and competent [but] arbitrarily balr] its use by the defend-
ant”); Chambers v. Mississippt, 410 U. S. 284, 294 (1973) (de-
fendant entitled to a “fair opportunity to defend against the
State’s accusations”); Crane v. Kentucky, 476 U. S. 683, 690
(1986) (States may not exclude “competent, reliable evi-
dence” that is “central to the defendant’s claim of innocence”
absent an adequate justification). Collectively, these cases
stand for the proposition, as the Court put it in Chamobers,
supra, at 295, that while the right to present relevant evi-
dence may be limited, the Constitution “requires that the
competing interest [said to justify the limitation] be closely
examined.”

II

Given the foregoing line of authority, Montana had at least
one way to give effect to its judgment that defendants should
not be permitted to use evidence of their voluntary intoxica-
tion to defeat proof of culpable mental state, and perhaps a
second. First, it could have defined culpable mental state
so as to give voluntary intoxication no exculpatory relevance.
While the Due Process Clause requires the government to
prove the existence of every element of the offense beyond
a reasonable doubt, In re Winship, 397 U. S. 358, 364 (1970),
within fairly broad limits the definition of those elements is
up to the State. We thus noted in Patterson v. New York,
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432 U. S., at 211, n. 12, that the various “due process guaran-
tees are dependent upon the law as defined in the legislative
branches,” particularly on the legislature’s enumeration of
the elements of an offense, see id., at 210 (“[T]he Due Process
Clause requires the prosecution to prove beyond a reason-
able doubt all of the elements included in the definition of
the offense of which the defendant is charged”). See also
McMillan v. Pennsylvania, 477 U. S. 79, 85 (1986) (“[1]n de-
termining what facts must be proved beyond a reasonable
doubt the state legislature’s definition of the elements of the
offense is usually dispositive”); Martin v. Ohio, 480 U. S. 228,
233 (1987) (same).

While I therefore find no apparent constitutional reason
why Montana could not render evidence of voluntary intoxi-
cation excludable as irrelevant by redefining “knowledge”
and “purpose,” as they apply to the mental state element of
its substantive offenses, or by making some other provision
for mental state,? I do not believe that I am free to conclude
that Montana has done so here. Our view of state law is
limited by its interpretation in the State’s highest court, see
R. A. V. v. St. Paul, 505 U. S. 377, 381 (1992); Murdock v.
Memphis, 20 Wall. 590 (1875), and I am not able to square the
State Supreme Court’s opinion in this case with the position
advanced by the State here (and supported by the United
States as amicus curiae), that Montana’s legislature
changed the definition of culpable mental states when it
enacted §45-2-203. See 272 Mont. 114, 122, 900 P. 2d 260,
265 (1995) (“It is clear that such evidence [of intoxication]
was relevant to the issue of whether Egelhoff acted know-
ingly and purposely”); id., at 119-122, 900 P. 2d, at 263-265
(noting and not disputing Egelhoff’s claim that §45-2-203
removes from the jury’s consideration facts relevant to a

2See State v. Souza, 72 Haw. 246, 249, 813 P. 2d 1384, 1386 (1991) (“The
legislature was entitled to redefine the mens rea element of crimes and to
exclude evidence of voluntary intoxication to negate state of mind”).
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determination of mental state, an essential element of the
offense).

A second possible (although by no means certain) option
may also be open. Even under a definition of the mental
state element that would treat evidence of voluntary intoxi-
cation as relevant and exculpatory, the exclusion of such evi-
dence is typically permissible so long as a State presents a
“‘valid’ reason,” ante, at 66 (O’CONNOR, J., dissenting), to
justify keeping it out. Chambers and its line of precedent
certainly recognize that such evidence may often properly
be excluded. See Chambers, supra, at 295. As the plural-
ity notes, ante, at 42, Federal Rules of Evidence 403 (ad-
dressing prejudice, confusion, misleading the jury, waste of
time, etc.) and 802 (hearsay) provide two examples of an
adequate reason for excluding relevant evidence.

Hence, I do not rule out the possibility of justifying exclu-
sion of relevant intoxication evidence in a case like this. At
the least, there may be reasons beyond those actually ad-
vanced by Montana that might have induced a State to reject
its prior law freely admitting intoxication evidence going to
mental state.

A State (though not necessarily Montana) might, for exam-
ple, argue that admitting intoxication evidence on the issue
of culpable mental state but not on a defense of incapacity (as
to which it is widely assumed to be excludable as generally
irrelevant ®) would be irrational since both capacity to obey
the law and purpose to accomplish a criminal result presup-
pose volitional ability. See Model Penal Code §4.01 (“A per-
son is not responsible for criminal conduct if at the time of

3See American Law Institute, Model Penal Code §2.08(4) (1985), which
deems intoxication relevant for this purpose only where by reason of
“pathological intoxication” an “actor at the time of his conduct lacks sub-
stantial capacity . . . to conform his conduct to the requirements of law.”
The Model Penal Code further defines “pathological intoxication” as “in-
toxication grossly excessive in degree, given the amount of the intoxicant,
to which the actor does not know he is susceptible.” Id., §2.08(5)(c).
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such conduct as a result of mental disease or defect he lacks
substantial capacity . . . to conform his conduct to the re-
quirements of law”) and §2.02(2)(a)(i) (“A person acts pur-
posely with respect to a material element of an offense
when . . . it is his conscious object to engage in conduct of
that nature or to cause such a result”). And quite apart
from any technical irrationality, a State might think that
admitting the evidence in question on culpable mental state
but not capacity (when each was a jury issue in a given case)
would raise too high a risk of juror confusion. See Brief for
State of Hawaii et al. as Amict Curiae 16 (“[Ulse of [in-
toxication] evidence runs an unacceptable risk of potential
manipulation by defendants and [will lead to] confusion of
juries, who may not adequately appreciate that intoxication
evidence is to be used for the question of mental state, not
for purposes of showing an excuse”). While Thomas Reed
Powell reportedly suggested that “learning to think like a
lawyer is when you learn to think about one thing that is
connected to another without thinking about the other thing
it is connected to,” Teachout, Sentimental Metaphors, 34
UCLA L. Rev. 537, 545 (1986), a State might argue that its
law should be structured on the assumption that its jurors
typically will not suffer from this facility.*

Quite apart from the fact that Montana has made no such
arguments for justification here, however, I am not at all
sure why such arguments would go any further than justify-

4Teachout notes that Powell acknowledged that this concept was not
explicitly described in his essay entitled A Comment on Professor Sabine’s
“Pragmatic Approach to Politics,” 81 Pol. Sci. Q. 52, 59 (1966), but in a
letter wrote:

“If you think you can think about a

thing that is hitched to other

things without thinking about the

things that it is hitched to, then

you have a legal mind.”

Quoted in Teachout, Sentimental Metaphors, 34 UCLA L. Rev., at 545,
n. 17.
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ing redefinition of mental states (the first option above). I
do not understand why they would justify the State in
cutting the conceptual corner® by leaving the definitions of
culpable mental states untouched but excluding evidence
relevant to this proof. Absent a convincing argument
for cutting that corner, Chambers and the like constrain
us to hold the current Montana statute unconstitutional. I
therefore respectfully dissent.

JUSTICE BREYER, with whom JUSTICE STEVENS joins,
dissenting.

I join JUSTICE O’CONNOR’s dissent. As the dissent says,
and as JUSTICE SOUTER agrees, the Montana Supreme Court
did not understand Montana’s statute to have redefined the
mental element of deliberate homicide. In my view, how-
ever, this circumstance is not simply happenstance or a tech-
nical matter that deprives us of the power to uphold that
statute. To have read the statute differently—to treat it
as if it had redefined the mental element—would produce
anomalous results. A statute that makes voluntary intoxi-
cation the legal equivalent of purpose or knowledge but only
where external circumstances would establish purpose or
knowledge in the absence of intoxication, see ante, at 58
(GINSBURG, J., concurring), is a statute that turns guilt or
innocence not upon state of mind, but upon irrelevant ex-
ternal circumstances. An intoxicated driver stopped at an
intersection who unknowingly accelerated into a pedestrian
would likely be found guilty, for a jury unaware of intoxica-
tion would likely infer knowledge or purpose. An identi-
cally intoxicated driver racing along a highway who unknow-
ingly sideswiped another car would likely be found innocent,
for a jury unaware of intoxication would likely infer negli-
gence. Why would a legislature want to write a statute that

5Cf. Rock Island, A. & L. R. Co. v. United States, 254 U. S. 141, 143
(1920) (“Men must turn square corners when they deal with the
Government”).
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draws such a distinction, upon which a sentence of life im-
prisonment, or death, may turn? If the legislature wanted
to equate voluntary intoxication, knowledge, and purpose,
why would it not write a statute that plainly says so, instead
of doing so in a roundabout manner that would affect, in dra-
matically different ways, those whose minds, deeds, and con-
sequences seem identical? I would reserve the question of
whether or not such a hypothetical statute might exceed con-
stitutional limits. Cf. McMillan v. Pennsylvania, 477 U. S.
79, 85-86 (1986); Patterson v. New York, 432 U. S. 197, 210
A977); Mullaney v. Wilbur, 421 U. S. 684, 698-699 (1975).
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After petitioners, Los Angeles police officers, were acquitted on state
charges of assault and excessive use of force in the beating of a suspect
during an arrest, they were convicted under 18 U. S. C. § 242 of violating
the victim’s constitutional rights under color of law. Although the ap-
plicable United States Sentencing Guideline, 1992 USSG §2H1.4, indi-
cated that they should be imprisoned for 70 to 87 months, the District
Court granted them two downward departures from that range. The
first was based on the victim’s misconduct, which contributed signifi-
cantly to provoking the offense. The second was based on a combina-
tion of four factors: (1) that petitioners were unusually susceptible to
abuse in prison; (2) that petitioners would lose their jobs and be pre-
cluded from employment in law enforcement; (3) that petitioners had
been subject to successive state and federal prosecutions; and (4) that
petitioners posed a low risk of recidivism. The sentencing range after
the departures was 30 to 37 months, and the court sentenced each peti-
tioner to 30 months. The Ninth Circuit reviewed the departure deci-
sions de novo and rejected all of them.

Held:

1. An appellate court should not review de novo a decision to depart
from the Guideline sentencing range, but instead should ask whether
the sentencing court abused its discretion. Pp. 92-100.

(a) Although the Sentencing Reform Act of 1984 requires that a
district court impose a sentence within the applicable Guideline range
in an ordinary case, 18 U.S. C. §3553(a), it does not eliminate all of
the district court’s traditional sentencing discretion. Rather, it allows
a departure from the range if the court finds “there exists an aggravat-
ing or mitigating circumstance of a kind, to a degree, not adequately
taken into consideration” by the Sentencing Commission in formulating
the Guidelines, § 3553(b). The Commission states that it has formulated
each Guideline to apply to a “heartland” of typical cases and that it did
not “adequately . . . conside[r]” atypical cases, 1995 USSG ch. 1, pt. A,

*Together with No. 94-8842, Powell v. United States, also on certiorari
to the same court.
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intro. comment. 4(b). The Commission prohibits consideration of a few
factors, and it provides guidance as to the factors that are likely to make
a case atypical by delineating certain of them as “encouraged” bases for
departure and others as “discouraged” bases for departure. Courts
may depart on the basis of an encouraged factor if the applicable Guide-
line does not already take the factor into account. A court may depart
on the basis of a discouraged factor, or an encouraged factor already
taken into account, however, only if the factor is present to an excep-
tional degree or in some other way makes the case different from the
ordinary case. If the Guidelines do not mention a factor, the court
must, after considering the structure and theory of relevant individual
Guidelines and the Guidelines as a whole, decide whether the factor is
sufficiently unusual to take the case out of the Guideline’s heartland,
bearing in mind the Commission’s expectation that departures based on
factors not mentioned in the Guidelines will be “highly infrequent.”
Pp. 92-96.

(b) Although 18 U. S. C. §3742 established a limited appellate re-
view of sentencing decisions, §3742(e)(4)’s direction to “give due de-
ference to the district court’s application of the guidelines to the facts”
demonstrates that the Act was not intended to vest in appellate courts
wide-ranging authority over district court sentencing decisions. See,
e. 9., Williams v. United States, 503 U. S. 193, 205. The deference that
is due depends on the nature of the question presented. A departure
decision will in most cases be due substantial deference, for it embodies
the sentencing court’s traditional exercise of discretion. See Mistretta
v. United States, 488 U. S. 361, 367. To determine if a departure is ap-
propriate, the district court must make a refined assessment of the many
facts that bear on the outcome, informed by its vantage point and day-
to-day sentencing experience. Whether a given factor is present to a
degree not adequately considered by the Commission, or whether a dis-
couraged factor nonetheless justifies departure because it is present in
some unusual or exceptional way, are matters determined in large part
by comparison with the facts of other Guidelines cases. District courts
have an institutional advantage over appellate courts in making these
sorts of determinations, especially given that they see so many more
Guidelines cases. Such considerations require adoption of the abuse-
of-discretion standard of review, not de novo review. See, e. g., Cooter
& Gell v. Hartmarx Corp., 496 U. S. 384, 403. Pp. 96-100.

2. Because the Court of Appeals erred in rejecting certain of the
downward departure factors relied upon by the District Judge, the
foregoing principles require reversal of the appellate court’s rulings in
significant part. Pp. 100-114.
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(a) Victim misconduct is an encouraged basis for departure under
USSG §5K2.10, and the District Court did not abuse its discretion in
basing a departure on it. The court’s analysis of this departure factor
showed a correct understanding in applying §2H1.4, the Guideline ap-
plicable to 18 U. 8. C. §242, both as a mechanical matter and in inter-
preting its heartland. As the court recognized, §2H1.4 incorporates
the Guideline for the offense underlying the §242 violation, here § 2A2.2
for aggravated assault, and thus creates a Guideline range and a heart-
land for aggravated assault committed under color of law. A downward
departure under §5K2.10 was justified because the punishment pre-
scribed by §2A2.2 contemplates unprovoked assaults, not cases like this
where what begins as legitimate force in response to provocation be-
comes excessive. The Court of Appeals misinterpreted the District
Court to have found that the victim had been the but-for cause of the
crime, but not that he had provoked it; it also misinterpreted the heart-
land of the applicable Guideline range by concentrating on whether
the victim’s misconduct made this an unusual case of excessive force.
Pp. 101-105.

(b) This Court rejects the Government’s contention that some of
the four considerations underlying the District Court’s second down-
ward departure are impermissible departure factors under all circum-
stances. For a court to conclude that a factor must never be considered
would be to usurp the policymaking authority that Congress vested in
the Commission, and 18 U. S. C. §3553(a)(2) does not compel such a
result. A court’s examination of whether a factor can ever be an ap-
propriate basis for departure is limited to determining whether the
Commission has proscribed, as a categorical matter, that factor’s
consideration. If the answer is no—as it will be most of the time—the
sentencing court must determine whether the factor, as occurring in the
particular circumstances, takes the case outside the applicable Guide-
line’s heartland. Pp. 106-109.

(¢) The District Court abused its discretion in relying on petition-
ers’ collateral employment consequences as support for its second depar-
ture. Because it is to be expected that a public official convicted of
using his governmental authority to violate a person’s rights will lose
his or her job and be barred from similar employment in the future, it
must be concluded that the Commission adequately considered these
consequences in formulating 1992 USSG §2H1.4. Thus, the career loss
factor, as it exists in this suit, cannot take the suit out of § 2H1.4’s heart-
land. Pp. 109-111.

(d) The low likelihood of petitioners’ recidivism was also an inap-
propriate ground for departure, since the Commission specifically ad-
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dressed this factor in formulating the sentencing range for petitioners’
criminal history category. See §4A1.3. P. 111.

(e) However, the District Court did not abuse its discretion in rely-
ing upon susceptibility to abuse in prison and the burdens of successive
prosecutions. The District Court’s finding that the case is unusual due
to petitioners’ exceptional susceptibility to abuse in prison is just the
sort of determination that must be accorded deference on appeal.
Moreover, although consideration of petitioners’ successive prosecutions
could be incongruous with the dual responsibilities of citizenship in our
federal system, this Court cannot conclude the District Court abused its
discretion by considering that factor. Pp. 111-112.

(f) Where a reviewing court concludes that a district court based a
departure on both valid and invalid factors, a remand is required unless
the reviewing court determines that the district court would have im-
posed the same sentence absent reliance on the invalid factors. Wail-
liams, supra, at 203. Because the District Court here stated that none
of four factors standing alone would justify its second departure, it is
not evident that the court would have imposed the same sentence had
it relied only on susceptibility to abuse and the hardship of successive
prosecutions. The Court of Appeals should therefore remand the ac-
tion to the District Court. Pp. 113-114.

34 F. 3d 1416, affirmed in part, reversed in part, and remanded.

KENNEDY, J., delivered the opinion of the Court, which was unanimous
except insofar as STEVENS, J., did not join Part IV-B-1, and SOUTER,
GINSBURG, and BREYER, JJ.,, did not join Part IV-B-3. STEVENS, J,,
filed an opinion concurring in part and dissenting in part, post, p. 114.
SOUTER, J., filed an opinion concurring in part and dissenting in part, in
which GINSBURG, J., joined, post, p. 114. BREYER, J., filed an opinion con-
curring in part and dissenting in part, in which GINSBURG, J., joined,
post, p. 118.

Theodore B. Olson argued the cause for petitioner in
No. 94-1664. With him on the briefs were Theodore J.
Boutrous, Jr., John K. Bush, Richard J. Leighton, Joel
Levine, and Ira M. Salzman. William J. Kopeny argued
the cause and filed briefs for petitioner in No. 94-8842.

Deputy Solicitor General Dreeben argued the cause for
the United States in both cases. With him on the brief
were Solicitor General Days, Assistant Attorney General
Patrick, Acting Assistant Attorney General Keeney, Irving
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L. Gornstein, Jessica Dunsay Silver, Linda F. Thome, and
Vicki Marani.t

JUSTICE KENNEDY delivered the opinion of the Court.

The United States Sentencing Commission Guidelines es-
tablish ranges of criminal sentences for federal offenses and
offenders. A district court must impose a sentence within
the applicable Guideline range, if it finds the case to be a
typical one. See 18 U.S. C. §3553(a). District courts may
depart from the Guideline range in certain circumstances,
however, see ibid., and here the District Court departed
downward eight levels. The Court of Appeals for the Ninth
Circuit rejected the District Court’s departure rulings, and,
over the published objection of nine of its judges, declined
to rehear the case en banc. In this suit we explore the ap-
propriate standards of appellate review of a district court’s
decision to depart from the Guidelines.

I
A

The petitioners’ guilt has been established, and we are con-
cerned here only with the sentencing determinations made
by the District Court and Court of Appeals. A sentencing
court’s departure decisions are based on the facts of the case,
however, so we must set forth the details of the crime at
some length.

On the evening of March 2, 1991, Rodney King and two of
his friends sat in King’s wife’s car in Altadena, California, a
city in Los Angeles County, and drank malt liquor for a num-

TBriefs of amici curiae urging reversal were filed for the Law Enforce-
ment Legal Defense Fund by Richard K. Willard and David Henderson
Martin in No. 94-1664; for the National Association of Criminal Defense
Lawyers by Lawrence S. Goldman in No. 94-1664; and for the National
Association of Police Organizations, Inc., by William J. Johnson and
Byron L. Warnken in both cases.
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ber of hours. Then, with King driving, they left Altadena
via a major freeway. King was intoxicated.

California Highway Patrol officers observed King’s car
traveling at a speed they estimated to be in excess of 100
m.p.h. The officers followed King with red lights and sirens
activated and ordered him by loudspeaker to pull over, but
he continued to drive. The Highway Patrol officers called
on the radio for help. Units of the Los Angeles Police De-
partment joined in the pursuit, one of them manned by peti-
tioner Laurence Powell and his trainee, Timothy Wind.

King left the freeway, and after a chase of about eight
miles, stopped at an entrance to a recreation area. The of-
ficers ordered King and his two passengers to exit the car
and to assume a felony prone position—that is, to lie on their
stomachs with legs spread and arms behind their backs.
King’s two friends complied. King, too, got out of the car
but did not lie down. Petitioner Stacey Koon arrived, at
once followed by Ted Briseno and Roland Solano. All were
officers of the Los Angeles Police Department, and as ser-
geant, Koon took charge. The officers again ordered King
to assume the felony prone position. King got on his hands
and knees but did not lie down. Officers Powell, Wind, Bri-
seno and Solano tried to force King down, but King resisted
and became combative, so the officers retreated. Koon then
fired taser darts (designed to stun a combative suspect)
into King.

The events that occurred next were captured on videotape
by a bystander. As the videotape begins, it shows that King
rose from the ground and charged toward Officer Powell.
Powell took a step and used his baton to strike King on the
side of his head. King fell to the ground. From the 18th
to the 30th second on the videotape, King attempted to rise,
but Powell and Wind each struck him with their batons to
prevent him from doing so. From the 35th to the 51st sec-
ond, Powell administered repeated blows to King’s lower ex-
tremities; one of the blows fractured King’s leg. At the 55th
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second, Powell struck King on the chest, and King rolled
over and lay prone. At that point, the officers stepped back
and observed King for about 10 seconds. Powell began to
reach for his handcuffs. (At the sentencing phase, the Dis-
trict Court found that Powell no longer perceived King to be
a threat at this point.)

At one-minute-five-seconds (1:05) on the videotape, Bri-
seno, in the District Court’s words, “stomped” on King’s
upper back or neck. King’s body writhed in response. At
1:07, Powell and Wind again began to strike King with a
series of baton blows, and Wind kicked him in the upper
thoracic or cervical area six times until 1:26. At about 1:29,
King put his hands behind his back and was handcuffed.
Where the baton blows fell and the intentions of King and
the officers at various points were contested at trial, but, as
noted, petitioners’ guilt has been established.

Powell radioed for an ambulance. He sent two messages
over a communications network to the other officers that said
“‘ooops’” and “‘I havent [sic/ beaten anyone this bad in a
long time.”” 34 F. 3d 1416, 1425 (CA9 1994). Koon sent a
message to the police station that said: “‘U[nit] just had a
big time use of force. . .. Tased and beat the suspect of CHP
pursuit big time.”” Ibid.

King was taken to a hospital where he was treated for a
fractured leg, multiple facial fractures, and numerous bruises
and contusions. Learning that King worked at Dodger Sta-
dium, Powell said to King: “ ‘We played a little ball tonight,
didn’t we Rodney? . .. You know, we played a little ball, we
played a little hardball tonight, we hit quite a few home
runs. . . . Yes, we played a little ball and you lost and we
won.””  Ibid.

B

Koon, Powell, Briseno, and Wind were tried in state court
on charges of assault with a deadly weapon and excessive
use of force by a police officer. The officers were acquitted
of all charges, with the exception of one assault charge
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against Powell that resulted in a hung jury. The verdicts
touched off widespread rioting in Los Angeles. More than
40 people were killed in the riots, more than 2,000 were in-
jured, and nearly $1 billion in property was destroyed.
New Initiatives for a New Los Angeles: Final Report and
Recommendations, Senate Special Task Force on a New Los
Angeles, Dec. 9, 1992, pp. 10-11.

On August 4, 1992, a federal grand jury indicted the four
officers under 18 U. S. C. §242, charging them with violating
King’s constitutional rights under color of law. Powell, Bri-
seno, and Wind were charged with willful use of unreason-
able force in arresting King. Koon was charged with will-
fully permitting the other officers to use unreasonable force
during the arrest. After a trial in United States District
Court for the Central District of California, the jury con-
victed Koon and Powell but acquitted Wind and Briseno.

We now consider the District Court’s sentencing determi-
nations. Under the Sentencing Guidelines, a district court
identifies the base offense level assigned to the crime
in question, adjusts the level as the Guidelines instruct,
and determines the defendant’s criminal history category.
United States Sentencing Commission, Guidelines Manual
§1B1.1 (Nov. 1992) (1992 USSG). Coordinating the adjusted
offense level and criminal history category yields the appro-
priate sentencing range. Ibid.

The District Court sentenced petitioners pursuant to 1992
USSG §2H1.4, which applies to violations of 18 U. S. C. § 242.
Section 2H1.4 prescribes a base offense level which is the
greater of the following: 10, or 6 plus the offense level appli-
cable to any underlying offense. The District Court found
the underlying offense was aggravated assault, which carries
a base offense level of 15, 1992 USSG §2A2.2(a), to which 6
was added for a total of 21.

The court increased the offense level by four because
petitioners had used dangerous weapons, §2A2.2(b)(2)(B).
The Government asked the court also to add four levels for
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King’s serious bodily injury pursuant to §2A2.2(b)(3)(B).
The court found, however, that King’s serious injuries were
sustained when the officers were using lawful force. (At
trial, the Government contended that all the blows adminis-
tered after King fell to the ground 30 seconds into the video-
tape violated §242. The District Court found that many of
those blows “may have been tortious,” but that the criminal
violations did not commence until 1:07 on the videotape, after
Briseno stomped King. 833 F. Supp. 769, 778 (CD Cal.
1993).) The court did add two levels for bodily injury pursu-
ant to $§2A2.2(b)(3)(A). The adjusted offense level totaled
27, and because neither petitioner had a criminal record, each
fell within criminal history category I. The sentencing
range for an offense level of 27 and a criminal history cate-
gory I was, under the 1992 Guidelines, 70-to-87 months’ im-
prisonment. Rather than sentencing petitioners to a term
within the Guideline range, however, the District Court
departed downward eight levels. The departure determi-
nations are the subject of this controversy.

The court granted a five-level departure because “the
victim’s wrongful conduct contributed significantly to pro-
voking the offense behavior,” §5K2.10, p. s. 833 F. Supp.,
at 787. The court also granted a three-level departure,
based on a combination of four factors. First, as a result of
the “widespread publicity and emotional outrage which have
surrounded this case,” petitioners were “particularly likely
to be targets of abuse” in prison. Id., at 788. Second, peti-
tioners would face job-termination proceedings, after which
they would lose their positions as police officers, be disquali-
fied from prospective employment in the field of law enforce-
ment, and suffer the “anguish and disgrace these depriva-
tions entail.” Id., at 789. Third, petitioners had been
“significantly burden[ed]” by having been subjected to suc-
cessive state and federal prosecutions. Id., at 790. Fourth,
petitioners were not “violent, dangerous, or likely to engage
in future criminal conduct,” so there was “no reason to
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impose a sentence that reflects a need to protect the public
from [them].” Ibid. The court concluded these factors jus-
tified a departure when taken together, although none would
have been sufficient standing alone. Id., at 786.

The departures yielded an offense level of 19 and a sen-
tencing range of 30-to-37 months’ imprisonment. The court
sentenced each petitioner to 30 months’ imprisonment. The
petitioners appealed their convictions, and the Government
appealed the sentences, arguing that the District Court
erred in granting the downward departures and in failing to
adjust the offense level upward for serious bodily injury.
The Court of Appeals affirmed petitioners’ convictions, and
affirmed the District Court’s refusal to adjust the offense
level, but it reversed the District Court’s departure determi-
nations. Only the last ruling is before us.

The Court of Appeals reviewed “de novo whether the dis-
trict court had authority to depart.” 34 F. 3d, at 1451. The
court reversed the five-level departure for vietim miscon-
duct, reasoning that misbehavior by suspects is typical in
cases involving excessive use of force by police and is thus
comprehended by the applicable Guideline. Id., at 1460.

As for the three-level departure, the court rejected each
factor cited. Acknowledging that a departure for suscepti-
bility to abuse in prison may be appropriate in some in-
stances and that police officers as a group are susceptible to
prison abuse, the court nevertheless said the factor did not
justify departure because “reliance solely on hostility toward
a group of which the defendant is a member provides an
unlimited open-ended rationale for departing.” Id., at 1455.
The court further noted that, unlike cases in which a defend-
ant is vulnerable to prison abuse due to physical character-
istics over which he has no control, here the petitioners’
vulnerability stemmed from public condemnation of their
crimes. Id., at 1456.

As for petitioners’ collateral employment consequences,
the court first held consideration of the factor by the trial
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court inconsistent with the sentencing goals of 18 U. S. C.
§3553(a) because the factor did not “speak to the offender’s
character, the nature or seriousness of the offense, or some
other legitimate sentencing concern.” 34 F. 3d, at 1453.
The court noted further that because the societal conse-
quences of a criminal conviction are almost unlimited, reli-
ance on them “would create a system of sentencing that
would be boundless in the moral, social, and psychological
examinations it required courts to make.” Id., at 1454.
Third, the court noted the ease of using the factor to justify
departures based on a defendant’s socioeconomic status, a
consideration that, under 1992 USSG §5H1.10, is never a
permitted basis for departure. As a final point, the Court
of Appeals said the factor was “troubling” because petition-
ers, as police officers, held positions of trust they had abused.
Section 3B1.3 of the Guidelines increases, rather than de-
creases, punishment for those who abuse positions of trust.
34 F. 3d, at 1454.

The Court of Appeals next found the successive state and
federal prosecutions could not be a downward departure fac-
tor. It deemed the factor irrelevant to the sentencing goals
of §3553(a)(2) and contradictory to the Attorney General’s
determination that compelling federal interests warranted a
second prosecution. Id., at 1457. The court rejected the
last departure factor as well, ruling that low risk of recidi-
vism was comprehended in the criminal history category and
so should not be double counted. Id., at 1456-1457.

We granted certiorari to determine the standard of review
governing appeals from a district court’s decision to depart
from the sentencing ranges in the Guidelines. 515 U. S. 1190
(1995). The appellate court should not review the departure
decision de novo, but instead should ask whether the sen-
tencing court abused its discretion. Having invoked the
wrong standard, the Court of Appeals erred further in re-
jecting certain of the downward departure factors relied
upon by the District Judge.
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II

The Sentencing Reform Act of 1984, as amended, 18
U.S.C. §3551 et seq., 28 U.S.C. §§991-998, made far-
reaching changes in federal sentencing. Before the Act,
sentencing judges enjoyed broad discretion in determining
whether and how long an offender should be incarcerated.
Mistretta v. United States, 488 U. S. 361, 363 (1989). The
discretion led to perceptions that “federal judges mete out
an unjustifiably wide range of sentences to offenders with
similar histories, convicted of similar crimes, committed
under similar circumstances.” S. Rep. No. 98-225, p. 38
(1983). In response, Congress created the United States
Sentencing Commission and charged it with developing a
comprehensive set of sentencing guidelines, 28 U. S. C. §994.
The Commission promulgated the United States Sentencing
Guidelines, which “specify an appropriate [sentencing range]
for each class of convicted persons” based on various factors
related to the offense and the offender. United States Sen-
tencing Commission, Guidelines Manual ch. 1, pt. A, p. 1
(Nov. 1995) (1995 USSG). A district judge now must impose
on a defendant a sentence falling within the range of the
applicable Guideline, if the case is an ordinary one.

The Act did not eliminate all of the district court’s discre-
tion, however. Acknowledging the wisdom, even the neces-
sity, of sentencing procedures that take into account individ-
ual circumstances, see 28 U.S. C. §991(b)(1)(B), Congress
allows district courts to depart from the applicable Guideline
range if “the court finds that there exists an aggravating or
mitigating circumstance of a kind, or to a degree, not ade-
quately taken into consideration by the Sentencing Commis-
sion in formulating the guidelines that should result in a sen-
tence different from that described.” 18 U. S. C. §3553(b).
To determine whether a circumstance was adequately taken
into consideration by the Commission, Congress instructed
courts to “consider only the sentencing guidelines, policy
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statements, and official commentary of the Sentencing Com-
mission.” Ibid.

Turning our attention, as instructed, to the Guidelines
Manual, we learn that the Commission did not adequately
take into account cases that are, for one reason or another,
“unusual.” 1995 USSG ch. 1, pt. A, intro. comment. 4(b).
The Introduction to the Guidelines explains:

“The Commission intends the sentencing courts to treat
each guideline as carving out a ‘heartland,” a set of typi-
cal cases embodying the conduct that each guideline de-
scribes. When a court finds an atypical case, one to
which a particular guideline linguistically applies but
where conduct significantly differs from the norm, the
court may consider whether a departure is warranted.”
Ibid.

The Commission lists certain factors that never can be bases
for departure (race, sex, national origin, creed, religion, so-
cioeconomic status, 1995 USSG §5H1.10; lack of guidance as
a youth, § 5H1.12; drug or alcohol dependence, § 5H1.4; and
economic hardship, § 5K2.12), but then states that with the
exception of those listed factors, it “does not intend to limit
the kinds of factors, whether or not mentioned anywhere else
in the guidelines, that could constitute grounds for departure
in an unusual case.” 1995 USSG ch. 1, pt. A, intro. comment.
4(b). The Commission gives two reasons for its approach:

“First, it is difficult to prescribe a single set of guide-
lines that encompasses the vast range of human conduct
potentially relevant to a sentencing decision. The Com-
mission also recognizes that the initial set of guidelines
need not do so. The Commission is a permanent body,
empowered by law to write and rewrite guidelines, with
progressive changes, over many years. By monitoring
when courts depart from the guidelines and by analyz-
ing their stated reasons for doing so and court decisions
with references thereto, the Commission, over time, will



94 KOON v. UNITED STATES

Opinion of the Court

be able to refine the guidelines to specify more precisely
when departures should and should not be permitted.

“Second, the Commission believes that despite the
courts’ legal freedom to depart from the guidelines, they
will not do so very often. This is because the guide-
lines, offense by offense, seek to take account of those
factors that the Commission’s data indicate made a sig-
nificant difference in pre-guidelines sentencing prac-
tice.” Ibid.

So the Act authorizes district courts to depart in cases
that feature aggravating or mitigating circumstances of a
kind or degree not adequately taken into consideration by
the Commission. The Commission, in turn, says it has for-
mulated each Guideline to apply to a heartland of typical
cases. Atypical cases were not “adequately taken into con-
sideration,” and factors that may make a case atypical pro-
vide potential bases for departure. Potential departure fac-
tors “cannot, by their very nature, be comprehensively listed
and analyzed in advance,” 1995 USSG §5K2.0, of course.
Faced with this reality, the Commission chose to prohibit
consideration of only a few factors, and not otherwise to
limit, as a categorical matter, the considerations that might
bear upon the decision to depart.

Sentencing courts are not left adrift, however. The Com-
mission provides considerable guidance as to the factors that
are apt or not apt to make a case atypical, by listing certain
factors as either encouraged or discouraged bases for depar-
ture. Encouraged factors are those “the Commission has
not been able to take into account fully in formulating the
guidelines.” §5K2.0. Victim provocation, a factor relied
upon by the District Court in this suit, is an example of an
encouraged downward departure factor, §5K2.10, whereas
disruption of a governmental function is an example of an
encouraged upward departure factor, §5K2.7. Even an en-
couraged factor is not always an appropriate basis for depar-
ture, for on some occasions the applicable Guideline will have
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taken the encouraged factor into account. For instance, a
departure for disruption of a governmental function “ordi-
narily would not be justified when the offense of conviction
is an offense such as bribery or obstruction of justice; in such
cases interference with a governmental function is inherent
in the offense.” Ibid. A court still may depart on the basis
of such a factor but only if it “is present to a degree substan-
tially in excess of that which ordinarily is involved in the
offense.” §5K2.0.

Discouraged factors, by contrast, are those “not ordinarily
relevant to the determination of whether a sentence should
be outside the applicable guideline range.” 1995 USSG ch.
5, pt. H, intro. comment. Examples include the defendant’s
family ties and responsibilities, 1995 USSG §5H1.6, his or
her education and vocational skills, §5H1.2, and his or her
military, civic, charitable, or public service record, § 5H1.11.
The Commission does not view discouraged factors “as nec-
essarily inappropriate” bases for departure but says they
should be relied upon only “in exceptional cases.” 1995
USSG ch. 5, pt. H, intro. comment.

The Commission’s treatment of departure factors led
then-Chief Judge Breyer to explain that a sentencing court
considering a departure should ask the following questions:

“1) What features of this case, potentially, take it outside
the Guidelines’ ‘heartland’ and make of it a special, or
unusual, case?

“2) Has the Commission forbidden departures based on
those features?

“3) If not, has the Commission encouraged departures
based on those features?

“4) If not, has the Commission discouraged departures

based on those features?” United States v. Rivera, 994
F. 2d 942, 949 (CA1 1993).

We agree with this summary. If the special factor is a for-
bidden factor, the sentencing court cannot use it as a basis
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for departure. If the special factor is an encouraged factor,
the court is authorized to depart if the applicable Guideline
does not already take it into account. If the special factor
is a discouraged factor, or an encouraged factor already
taken into account by the applicable Guideline, the court
should depart only if the factor is present to an exceptional
degree or in some other way makes the case different from
the ordinary case where the factor is present. Cf. ibid. If
a factor is unmentioned in the Guidelines, the court must,
after considering the “structure and theory of both relevant
individual guidelines and the Guidelines taken as a whole,”
ibid., decide whether it is sufficient to take the case out of
the Guideline’s heartland. The court must bear in mind the
Commission’s expectation that departures based on grounds
not mentioned in the Guidelines will be “highly infrequent.”
1995 USSG ch. 1, pt. A, p. 6.

Against this background, we consider the standard of
review.

I11

Before the Guidelines system, a federal criminal sentence
within statutory limits was, for all practical purposes, not
reviewable on appeal. Dorszynski v. United States, 418
U.S. 424, 431 (1974) (reiterating “the general proposition
that once it is determined that a sentence is within the limi-
tations set forth in the statute under which it is imposed,
appellate review is at an end”); United States v. Tucker, 404
U. S. 443, 447 (1972) (same). The Act altered this scheme
in favor of a limited appellate jurisdiction to review fed-
eral sentences. 18 U.S.C. §3742. Among other things, it
allows a defendant to appeal an upward departure and the
Government to appeal a downward one. §§3742(a), (b).

That much is clear. Less clear is the standard of review
on appeal. The Government advocates de novo review, say-
ing that, like the Guidelines themselves, appellate review of
sentencing, and in particular of departure decisions, was in-
tended to reduce unjustified disparities in sentencing. In its
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view, de novo review of departure decisions is necessary “to
protect against unwarranted disparities arising from the dif-
fering sentencing approaches of individual district judges.”
Brief for United States 12.

We agree that Congress was concerned about sentencing
disparities, but we are just as convinced that Congress did
not intend, by establishing limited appellate review, to vest
in appellate courts wide-ranging authority over district
court sentencing decisions. Indeed, the text of § 3742 mani-
fests an intent that district courts retain much of their tradi-
tional sentencing discretion. Section 3742(e)(4), as enacted
in 1984, provided “[t]he court of appeals shall give due regard
to the opportunity of the district court to judge the credibil-
ity of the witnesses, and shall accept the findings of fact
of the district court unless they are clearly erroneous.” In
1988, Congress amended the statute to impose the additional
requirement that courts of appeals “give due deference to
the district court’s application of the guidelines to the facts.”
Examining § 3742 in Williams v. United States, 503 U. S. 193
(1992), we stated as follows:

“Although the Act established a limited appellate review
of sentencing decisions, it did not alter a court of ap-
peals’ traditional deference to a district court’s exercise
of its sentencing discretion. . . . The development of the
guideline sentencing regime has not changed our view
that, except to the extent specifically directed by stat-
ute, ‘it is not the role of an appellate court to substitute
its judgment for that of the sentencing court as to the
appropriateness of a particular sentence.”” Id., at 205
(quoting Solem v. Helm, 463 U. S. 277, 290, n. 16 (1983)).

See also S. Rep. No. 225, at 150 (“The sentencing provisions
of the reported bill are designed to preserve the concept that
the discretion of a sentencing judge has a proper place in
sentencing and should not be displaced by the discretion of
an appellate court”).
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That the district court retains much of its traditional dis-
cretion does not mean appellate review is an empty exercise.
Congress directed courts of appeals to “give due deference
to the district court’s application of the guidelines to the
facts.” 18 U.S.C. §3742(e)(4). The deference that is due
depends on the nature of the question presented. The
district court may be owed no deference, for instance, when
the claim on appeal is that it made some sort of mathemati-
cal error in applying the Guidelines; under these circum-
stances, the appellate court will be in as good a position to
consider the question as the district court was in the first
instance.

A district court’s decision to depart from the Guidelines,
by contrast, will in most cases be due substantial deference,
for it embodies the traditional exercise of discretion by a
sentencing court. See Mistretta, 488 U.S., at 367 (noting
that although the Act makes the Guidelines binding on sen-
tencing courts, “it preserves for the judge the discretion to
depart from the guideline applicable to a particular case”).
Before a departure is permitted, certain aspects of the case
must be found unusual enough for it to fall outside the heart-
land of cases in the Guideline. To resolve this question, the
district court must make a refined assessment of the many
facts bearing on the outcome, informed by its vantage point
and day-to-day experience in criminal sentencing. Whether
a given factor is present to a degree not adequately consid-
ered by the Commission, or whether a discouraged factor
nonetheless justifies departure because it is present in some
unusual or exceptional way, are matters determined in large
part by comparison with the facts of other Guidelines cases.
District courts have an institutional advantage over ap-
pellate courts in making these sorts of determinations,
especially as they see so many more Guidelines cases than
appellate courts do. In 1994, for example, 93.9% of Guide-
lines cases were not appealed. Letter from Pamela G.
Montgomery, Deputy General Counsel, United States Sen-
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tencing Commission (Mar. 29, 1996). “To ignore the district
court’s special competence—about the ‘ordinariness’ or
‘unusualness’ of a particular case—would risk depriving the
Sentencing Commission of an important source of informa-
tion, namely, the reactions of the trial judge to the fact-
specific circumstances of the case. . ..” Rivera, 994 F. 2d,
at 951.

Considerations like these persuaded us to adopt the
abuse-of-discretion standard in Cooter & Gell v. Hartmarx
Corp., 496 U. S. 384 (1990), which involved review of a Dis-
trict Court’s imposition of Rule 11 sanctions, and in Pierce
v. Underwood, 487 U. S. 552 (1988), which involved review of
a District Court’s determination under the Equal Access to
Justice Act, 28 U.S.C. §2412(d), that the position of the
United States was “substantially justified,” thereby pre-
cluding an award of attorney’s fees against the Government.
There, as here, we noted that deference was owed to the
“‘judicial actor . . . better positioned than another to decide
the issue in question.”” Pierce, supra, at 559-560 (quoting
Miller v. Fenton, 474 U. S. 104, 114 (1985)); Cooter & Gell,
supra, at 403. Furthermore, we adopted deferential review
to afford “the district court the necessary flexibility to re-
solve questions involving ‘multifarious, fleeting, special, nar-
row facts that utterly resist generalization.”” 496 U. S., at
404 (quoting Pierce, supra, at 561-562). Like the questions
involved in those cases, a district court’s departure decision
involves “the consideration of unique factors that are ‘little
susceptible . . . of useful generalization,”” 496 U. S., at 404,
and as a consequence, de novo review is “unlikely to establish
clear guidelines for lower courts,” id., at 405.

The Government seeks to avoid the factual nature of the
departure inquiry by describing it at a higher level of gener-
ality linked closely to questions of law. The relevant ques-
tion, however, is not, as the Government says, “whether a
particular factor is within the ‘heartland’” as a general prop-
osition, Brief for United States 28, but whether the particu-
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lar factor is within the heartland given all the facts of the
case. For example, it does not advance the analysis much
to determine that a victim’s misconduct might justify a
departure in some aggravated assault cases. What the
district court must determine is whether the misconduct
that occurred in the particular instance suffices to make the
case atypical. The answer is apt to vary depending on,
for instance, the severity of the misconduect, its timing, and
the disruption it causes. These considerations are factual
matters.

This does not mean that district courts do not confront
questions of law in deciding whether to depart. In the
present suit, for example, the Government argues that the
District Court relied on factors that may not be considered
in any case. The Government is quite correct that whether
a factor is a permissible basis for departure under any
circumstances is a question of law, and the court of appeals
need not defer to the district court’s resolution of the point.
Little turns, however, on whether we label review of this
particular question abuse of discretion or de novo, for an
abuse-of-discretion standard does not mean a mistake of law
is beyond appellate correction. Cooter & Gell, supra, at 402.
A district court by definition abuses its discretion when
it makes an error of law. 496 U. S, at 405. That a depar-
ture decision, in an occasional case, may call for a legal de-
termination does not mean, as a consequence, that parts of
the review must be labeled de novo while other parts are
labeled an abuse of discretion. See id., at 403 (court of
appeals should “appl[y] a unitary abuse-of-discretion stand-
ard”). The abuse-of-discretion standard includes review to
determine that the discretion was not guided by erroneous
legal conclusions.

v

The principles we have explained require us to reverse the
rulings of the Court of Appeals in significant part.
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The District Court departed downward five levels because
King’s “wrongful conduct contributed significantly to pro-
voking the offense behavior.” 833 F. Supp., at 786. Victim
misconduct was an encouraged basis for departure under the
1992 Guidelines and is so now. 1992 USSG §5K2.10; 1995
USSG §5K2.10.

Most Guidelines prescribe punishment for a single discrete
statutory offense or a few similar statutory offenses with
rather predictable fact patterns. Petitioners were con-
victed of violating 18 U. S. C. §242, however, a statute un-
usual for its application in so many varied circumstances. It
prohibits, among other things, subjecting any person under
color of law “to the deprivation of any rights, privileges, or
immunities secured or protected by the Constitution or laws
of the United States.” A violation of §242 can arise in a
myriad of forms, and the Guideline applicable to the statute
applies to any violation of §242 regardless of the form it
takes. 1992 USSG §2H1.4. Section 2H1.4 takes account of
the different kinds of conduct that might constitute a §242
violation by instructing courts to use as a base offense level
the greater of 10, or 6 plus the offense level applicable to any
underlying offense. In this way, §2H1.4 incorporates the
base offense level of the underlying offense; as a conse-
quence, the heartland of §2H1.4 will vary depending on the
defendant’s conduct.

Here, the underlying offense was aggravated assault.
After adjusting the offense level for use of a dangerous
weapon and bodily injury, see 1992 USSG § 1B1.5(a) (a Guide-
line that incorporates another Guideline incorporates as well
the other’s specific offense characteristics), the District
Court added six levels as required by §2H1.4. Section
2H1.4 adds the six levels to account for the fact that the
offense was committed “under actual or purported legal
authority,” commentary to §2H1.4, and that “the harm
involved both the underlying conduct and activity intended
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to deprive a person of his civil rights,” ibid. (incorporating
introductory commentary to § 2H1.1).

The District Court’s analysis of this departure factor
showed a correct understanding in applying §2H1.4 as a me-
chanical matter and in interpreting its heartland. After
summarizing King’s misconduct—his driving while intoxi-
cated, fleeing from the police, refusing to obey the officers’
commands, attempting to escape from police custody, etc.—
the District Court concluded that a downward departure
pursuant to §5K2.10 was justified:

“Mr. King’s provocative behavior eventually subsided.
The Court recognizes that by the time the defendants’
conduct crossed the line to unlawfulness, Mr. King was
no longer resisting arrest. He posed no objective
threat, and the defendants had no reasonable perception
of danger. Nevertheless, the incident would not have
escalated to this point, indeed it would not have oc-
curred at all, but for Mr. King’s initial misconduct.”
833 F. Supp., at 787.

The court placed these facts within the context of the rele-
vant Guideline range:

“Messrs. Koon and Powell were convicted of conduct
which began as a legal use of force against a resistant
suspect and subsequently crossed the line to unlawful-
ness, all in a matter of seconds, during the course of a
dynamic arrest situation. However, the convicted of-
fenses fall under the same Guideline Sections that would
apply to a jailor, correctional officer, police officer or
other state agent who intentionally used a dangerous
weapon to assault an inmate, without legitimate cause
to initiate a use of force.

“The two situations are clearly different. Police offi-
cers are always armed with ‘dangerous weapons’ and
may legitimately employ those weapons to administer
reasonable force. Where an officer’s initial use of force
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is provoked and lawful, the line between a legal arrest
and an unlawful deprivation of civil rights within the
aggravated assault Guideline is relatively thin. The
stringent aggravated assault Guideline, along with its
upward adjustments for use of a deadly weapon and
bodily injury, contemplates a range of offenses involving
deliberate and unprovoked assaultive conduct. The
Guidelines do not adequately account for the differences
between such ‘heartland’ offenses and the case at
hand.” Ibid.

The Court of Appeals rejected this analysis. It inter-
preted the District Court to have found that King had been
the but-for cause of the crime, not that he had provoked it.
According to the Court of Appeals, the District Court “ulti-
mately focused not on provocation itself but rather on the
volatility of the incident, and the close proximity between,
on the one hand, the victim’s misconduct and the officers’
concomitant lawful use of force, and, on the other hand, the
appellants’ unlawful use or authorization of the use of force.”
34 F. 3d, at 1459. The Court of Appeals thought these con-
siderations did not justify departure for victim misconduct.
It first quoted the test this Court formulated for excessive
force cases under the Fourth Amendment:

“‘The calculus of reasonableness must embody allow-
ance for the fact that police officers are often forced
to make split-second judgments—in circumstances that
are tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situa-
tion.”” Ibid. (quoting Graham v. Connor, 490 U. S. 386,
396-397 (1989)).

The Court of Appeals reasoned that “before a use of force
can be found excessive, the Graham ‘calculus,” embracing the
very factor which the district court found to be unusual in
this case—the ‘dynamic arrest situation’—has been taken
into consideration.” 34 F. 3d, at 1459. Indeed, it noted the
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jury not only had to take the Graham factors into account,
but also, to establish criminal liability, had to conclude that
the petitioners “willfully came down on the wrong side of
the Graham standard.” 34 F. 3d, at 1459 (emphasis in origi-
nal). The Court of Appeals concluded that “the feature
which the district court found unusual, and exculpatory,
is built into the most fundamental structure of excessive
force jurisprudence, and in criminal cases is built in twice.”
Ibid.

The court misinterpreted both the District Court’s opinion
and the heartland of the applicable Guideline range. The
District Court’s observation that the incident would not have
occurred at all “but for” King’s misconduct does not alter
the further ruling that King provoked petitioners’ illegal use
of force. At the outset of its analysis, the District Court
stated: “[T]he Court finds, and considers as a mitigating cir-
cumstance, that Mr. King’s wrongful conduct contributed
significantly to provoking the offense behavior.” 833 F.
Supp., at 786. It later discussed “Mr. King’s wrongdoing
and the substantial role it played in bringing about the de-
fendants’ unlawful conduct.” Id., at 787. Indeed, a finding
that King’s misconduct provoked lawful force but not the
unlawful force that followed without interruption would be
a startling interpretation and contrary to ordinary under-
standings of provocation. A response need not immediately
follow an action in order to be provoked by it. The Commis-
sion recognized this when it noted that although victim mis-
conduct would rarely be a basis for departure in a nonviolent
offense, “an extended course of provocation and harassment
might lead a defendant to steal or destroy property in retal-
iation.” 1992 USSG §5K2.10. Furthermore, even if an
immediate response were required by §5K2.10, it occurred
here: The excessive force followed within seconds of King’s
misconduct.

The Court of Appeals misinterpreted the heartland of
§2H1.4 by concentrating on whether King’s misconduct
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made this an unusual case of excessive force. If §2H1.4 cov-
ered punishment only for excessive force cases, it might well
be a close question whether victim misconduct of this kind
would be sufficient to take the case out of the heartland.
Section 2H1.4 is not so designed, however. It incorporates
the Guideline for the underlying offense, here § 2A2.2 for ag-
gravated assault, and thus creates a Guideline range and a
heartland for aggravated assault committed under color of
law. As the District Court was correct to point out, the
same Guideline range applies both to a government official
who assaults a citizen without provocation as well as in-
stances like this where what begins as legitimate force be-
comes excessive. The District Court did not abuse its dis-
cretion in differentiating between the classes of cases, nor
did it do so in concluding that unprovoked assaults constitute
the relevant heartland. Victim misconduct is an encouraged
ground for departure. A district court, without question,
would have had discretion to conclude that victim miscon-
duct could take an aggravated assault case outside the heart-
land of §2A2.2. That petitioners’ aggravated assaults were
committed under color of law does not change the analysis.
The Court of Appeals thought that it did because §2H1.4
“explicitly enhances sentences for official misconduct beyond
those for civilian misconduct.” 34 F. 3d, at 1460. The
statement is a non sequitur. Section 2H1.4 imposes a six-
level increase regardless of whether the government official’s
aggravated assault is provoked or unprovoked. Aggravated
assault committed under color of law always will be punished
more severely than ordinary aggravated assault. The Dis-
trict Court did not compare civilian offenders with official
offenders; it compared official offenders who are provoked
with official offenders who are not. That was the correct
inquiry. The punishment prescribed by $§2A2.2 contem-
plates unprovoked assaults, and as a consequence, the Dis-
trict Court did not abuse its discretion in departing down-
ward for King’s misconduct in provoking the wrong.
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We turn now to the three-level departure. As an initial
matter, the Government urges us to hold each of the factors
relied upon by the District Court to be impermissible depar-
ture factors under all circumstances. A defendant’s loss of
career opportunities must always be an improper consid-
eration, the Government argues, because “persons convicted
of crimes suffer a wide range of consequences in addition to
the sentence.” Brief for United States 38. Susceptibility
to prison abuse, continues the Government, likewise never
should be considered because the “degree of vulnerability to
assault is an entirely ‘subjective’ judgment, and the number
of defendants who may qualify for that departure is ‘virtu-
ally unlimited.”” Id., at 39 (quoting 34 F. 3d, at 1455). And
SO on.

Those arguments, however persuasive as a matter of sen-
tencing policy, should be directed to the Commission. Con-
gress did not grant federal courts authority to decide what
sorts of sentencing considerations are inappropriate in every
circumstance. Rather, 18 U. S. C. §3553(b) instructs a court
that, in determining whether there exists an aggravating or
mitigating circumstance of a kind or to a degree not ade-
quately considered by the Commission, it should consider
“only the sentencing guidelines, policy statements, and offi-
cial commentary of the Sentencing Commission.” The
Guidelines, however, “place essentially no limit on the num-
ber of potential factors that may warrant a departure.”
Burns v. United States, 501 U. S. 129, 136-137 (1991). The
Commission set forth factors courts may not consider under
any circumstances but made clear that with those excep-
tions, it “does not intend to limit the kinds of factors,
whether or not mentioned anywhere else in the guidelines,
that could constitute grounds for departure in an unusual
case.” 1995 USSG ch. I, pt. A, intro. comment. 4(b). Thus,
for the courts to conclude a factor must not be considered
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under any circumstances would be to transgress the policy-
making authority vested in the Commission.

An example is helpful. In United States v. Lara, 905 F. 2d
599 (1990), the Court of Appeals for the Second Circuit up-
held a District Court’s downward departure based on the
defendant’s “potential for victimization” in prison due to his
diminutive size, immature appearance, and bisexual orienta-
tion. Id., at 601. In what appeared to be a response to
Lara, the Commission amended 1989 USSG § 5H1.4, to make
[plhysicial . . . appearance, including physique,” a discouraged
factor. 1995 USSG App. C, Amdt. 386 (effective Nov. 1,
1991). The Commission did not see fit, however, to prohibit
consideration of physical appearance in all cases, nor did it
address the broader category of susceptibility to abuse in
prison. By urging us to hold susceptibility to abuse in
prison to be an impermissible factor in all cases, the Govern-
ment would have us reject the Commission’s considered
judgment in favor of our own.

The Government acknowledges as much but says its po-
sition is required by 18 U.S.C. §3553(a)(2). The statute
provides:

“The court, in determining the particular sentence to be
imposed, shall consider—

“(2) the need for the sentence imposed—

“(A) to reflect the seriousness of the offense, to promote
respect for the law, and to provide just punishment for
the offense;

“(B) to afford adequate deterrence to criminal conduct;
“(C) to protect the public from further crimes of the
defendant; and

“(D) to provide the defendant with needed educational
or vocational training, medical care, or other correc-
tional treatment in the most effective manner.”
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Echoing the Court of Appeals, the Government interprets
§3553(a)(2) to direct courts to test potential departure fac-
tors against its broad sentencing goals and to reject, as a
categorical matter, factors that are inconsistent with them.
The Government and the Court of Appeals read too much
into §3553(a)(2). The statute requires a court to consider
the listed goals in determining “the particular sentence to
be imposed.” The wording suggests that the goals should
be considered in determining which sentence to choose from
a given Guideline range or from outside the range, if a depar-
ture is appropriate. The statute says nothing about requir-
ing each potential departure factor to advance one of the
specified goals. So long as the overall sentence is “suffi-
cient, but not greater than necessary, to comply” with the
above-listed goals, the statute is satisfied. §3553(a).

Even if the text of the statute were ambiguous, we would
reject the Government’s interpretation. The Government’s
theory—that §3553(a)(2) directs courts to decide for them-
selves, by reference to the broad, open-ended goals of the
provision, whether a given factor ever can be an appropriate
sentencing consideration—would impose widespread judicial
control over sentencing policy. This in turn would nullify
the Commission’s treatment of particular departure factors
and its determination that, with few exceptions, departure
factors should not be ruled out on a categorical basis. The
sparse text of §3553(a)(2) cannot support this implausible re-
sult. Congress created the Commission to “establish sen-
tencing policies and practices for the Federal criminal justice
system,” 28 U. S. C. §991(b)(1), and Congress instructed the
Commission, not the courts, to “review and revise” the
Guidelines periodically, §994(0). As a result, the Commis-
sion has assumed that its role is “over time [to] . . . refine the
guidelines to specify more precisely when departures should
and should not be permitted.” 1992 USSG ch. I, pt. A, intro.
comment. 4(b). Had Congress intended the courts to super-
vise the Commission’s treatment of departure factors, we ex-
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pect it would have said so in a clear way. It did not, and we
will not assume this role.

We conclude, then, that a federal court’s examination of
whether a factor can ever be an appropriate basis for depar-
ture is limited to determining whether the Commission has
proscribed, as a categorical matter, consideration of the fac-
tor. If the answer to the question is no—as it will be most
of the time—the sentencing court must determine whether
the factor, as occurring in the particular circumstances, takes
the case outside the heartland of the applicable Guideline.
We now turn to the four factors underlying the District
Court’s three-level departure.

1

The first question is whether the District Court abused its
discretion in relying on the collateral employment conse-
quences petitioners would face as a result of their convic-
tions. The District Court stated:

“Defendants Koon and Powell will be subjected to a
multiplicity of adversarial proceedings. The LAPD
Board of Rights will charge Koon and Powell with a fel-
ony conviction and, in a quasi-judicial proceeding, will
strip them of their positions and tenure. Koon and
Powell will be disqualified from other law enforcement
careers. In combination, the additional proceedings,
the loss of employment and tenure, prospective disquali-
fication from the field of law enforcement, and the
anguish and disgrace these deprivations entail, will con-
stitute substantial punishment in addition to any court-
imposed sentence. In short, because Koon and Powell
are police officers, certain unique burdens flow from
their convictions.” 833 F. Supp., at 789 (footnotes
omitted).

The Court of Appeals rejected the District Court’s analy-
sis, noting among other things the “ease with which this fac-
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tor can be used to justify departures that are based, either
consciously or unconsciously, on the defendant’s socioeco-
nomic status, a factor that is never a permissible basis for
review.” 34 F. 3d, at 1454. We agree with the Court of
Appeals that a defendant’s career may relate to his or her
socioeconomic status, but the link is not so close as to justify
categorical exclusion of the effect of conviction on a career.
Although an impermissible factor need not be invoked by
name to be rejected, socioeconomic status and job loss are
not the semantic or practical equivalents of each other.

We nonetheless conclude that the District Court abused
its discretion by considering petitioners’ career loss because
the factor, as it exists in these circumstances, cannot take
the suit out of the heartland of 1992 USSG §2H1.4. As
noted above, 18 U. S. C. §242 offenses may take a variety of
forms, but they must involve willful violations of rights
under color of law. Although cognizant of the deference
owed to the District Court, we must conclude it is not un-
usual for a public official who is convicted of using his gov-
ernmental authority to violate a person’s rights to lose his
or her job and to be barred from future work in that field.
Indeed, many public employees are subject to termination
and are prevented from obtaining future government em-
ployment following conviction of a serious crime, whether or
not the crime relates to their employment. See Cal. Govt.
Code Ann. §19572(k) (West 1995) (“Conviction of a felony
or conviction of a misdemeanor involving moral turpitude”
constitutes cause for dismissal); § 18935(f) (State Personnel
Board may refuse to declare eligible for state employment
one who has “been convicted of a felony, or convicted of a
misdemeanor involving moral turpitude”); Ky. Rev. Stat.
Ann. 18A.146(2) (Michie 1992); 4 Pa. Code §7.173 (1995).
Public officials convicted of violating §242 have done more
than engage in serious criminal conduct; they have done
so under color of the law they have sworn to uphold. It is
to be expected that a government official would be subject
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to the career-related consequences petitioners faced after
violating §242, so we conclude these consequences were
adequately considered by the Commission in formulating
§2H1.4.

2

We further agree with the Court of Appeals that the low
likelihood of petitioners’ recidivism was not an appropriate
basis for departure. Petitioners were first-time offenders
and so were classified in criminal history category I. The
District Court found that “[wlithin Criminal History Cate-
gory I, the Guidelines do not adequately distinguish defend-
ants who, for a variety of reasons, are particularly unlikely
to commit crimes in the future. Here, the need to protect
the public from the defendants’ future criminal conduct is
absent ‘to a degree’ not contemplated by the Guidelines.”
833 F. Supp., at 790, n. 20. The District Court failed to ac-
count for the Commission’s specific treatment of this issue,
however. After explaining that a district court may depart
upward from the highest criminal offense category, the Com-
mission stated:

“However, this provision is not symmetrical. The lower
limit of the range for Criminal History Category I is set
for a first offender with the lowest risk of recidivism.
Therefore, a departure below the lower limit of the
guideline range for Criminal History Category I on the
basis of the adequacy of criminal history cannot be ap-
propriate.” 1992 USSG §4A1.3.

The District Court abused its discretion by considering ap-
pellants’ low likelihood of recidivism. The Commission took
that factor into account in formulating the criminal history
category.

3

The two remaining factors are susceptibility to abuse in
prison and successive prosecutions. The District Court did
not abuse its discretion in considering these factors. The
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Court of Appeals did not dispute, and neither do we, the
District Court’s finding that “[t]he extraordinary notoriety
and national media coverage of this case, coupled with the
defendants’ status as police officers, make Koon and Powell
unusually susceptible to prison abuse,” 833 F. Supp., at
785-786. Petitioners’ crimes, however brutal, were by
definition the same for purposes of sentencing law as those
of any other police officers convicted under 18 U. S. C. §242
of using unreasonable force in arresting a suspect, sentenced
under §2H1.4, and receiving the upward adjustments peti-
tioners received. Had the crimes been still more severe,
petitioners would have been assigned a different base offense
level or received additional upward adjustments. Yet, due
in large part to the existence of the videotape and all the
events that ensued, “widespread publicity and emotional out-
rage . . . have surrounded this case from the outset,” 833
F. Supp., at 788, which led the District Court to find petition-
ers “particularly likely to be targets of abuse during their
incarceration,” ibid. The District Court’s conclusion that
this factor made the case unusual is just the sort of determi-
nation that must be accorded deference by the appellate
courts.

As for petitioners’ successive prosecutions, it is true that
consideration of this factor could be incongruous with the
dual responsibilities of citizenship in our federal system in
some instances. Successive state and federal prosecutions
do not violate the Double Jeopardy Clause. Heath v. Ala-
bama, 474 U. S. 82 (1985). Nonetheless, the District Court
did not abuse its discretion in determining that a “federal
conviction following a state acquittal based on the same
underlying conduct . . . significantly burden[ed] the defend-
ants.” 833 F. Supp., at 790. The state trial was lengthy,
and the toll it took is not beyond the cognizance of the
District Court.
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The goal of the Sentencing Guidelines is, of course, to re-
duce unjustified disparities and so reach toward the even-
handedness and neutrality that are the distinguishing marks
of any principled system of justice. In this respect, the
Guidelines provide uniformity, predictability, and a degree of
detachment lacking in our earlier system. This, too, must
be remembered, however. It has been uniform and constant
in the federal judicial tradition for the sentencing judge to
consider every convicted person as an individual and every
case as a unique study in the human failings that sometimes
mitigate, sometimes magnify, the crime and the punishment
to ensue. We do not understand it to have been the congres-
sional purpose to withdraw all sentencing discretion from
the United States district judge. Discretion is reserved
within the Sentencing Guidelines, and reflected by the stand-
ard of appellate review we adopt.

* * *

The Court of Appeals identified the wrong standard of re-
view. It erred as well in finding that victim misconduect did
not justify the five-level departure and that susceptibility to
prison abuse and the burdens of successive prosecutions
could not be relied upon for the three-level departure.
Those sentencing determinations were well within the sound
discretion of the District Court. The District Court did
abuse its discretion in relying on the other two factors form-
ing the three-level departure: career loss and low recidivism
risk. When a reviewing court concludes that a district court
based a departure on both valid and invalid factors, a remand
is required unless it determines the district court would have
imposed the same sentence absent reliance on the invalid
factors. Williams, 503 U. S., at 203. As the District Court
here stated that none of the four factors standing alone
would justify the three-level departure, it is not evident that
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the court would have imposed the same sentence if it had
relied only on susceptibility to abuse in prison and the hard-
ship of successive prosecutions. The Court of Appeals
should therefore remand the case to the District Court.

The judgment of the Court of Appeals is affirmed in part
and reversed in part, and the cases are remanded for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE STEVENS, concurring in part and dissenting in
part.

In my opinion the District Court did not abuse its discre-
tion when it relied on the unusual collateral employment con-
sequences faced by these petitioners as a result of their
convictions. I therefore except Part IV-B-1 from my other-
wise complete endorsement of the Court’s opinion. I also
note that I do not understand the opinion to foreclose the
District Court from basing a downward departure on an
aggregation of factors each of which might in itself be
insufficient to justify a departure.

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
concurring in part and dissenting in part.

I agree with the way today’s opinion describes a district
court’s tasks in sentencing under the Guidelines, and the role
of a court of appeals in reviewing sentences, but I part com-
pany from the Court in applying its standard on two specific
points. I would affirm the Court of Appeals’s rejection of
the downward departures based on susceptibility to abuse in
prison and on successive prosecution, for to do otherwise
would be to attribute an element of irrationality to the
Commission and to its “heartland” concept. Accordingly, I
join the Court’s opinion except Part IV-B-3.

As the majority notes, ante, at 106, “Congress did not grant
federal courts authority to decide what sorts of sentencing
considerations are inappropriate in every circumstance.” In
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fact, Congress allowed district courts to depart from the
Guidelines only if “the court finds that there exists an aggra-
vating or mitigating circumstance of a kind, or to a degree,
not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines that should result
in a sentence different from that described.” 18 U.S.C.
§3553(b); see also ante, at 92-93. While discussing depar-
tures, the Commission quotes this language from §3553(b),
before stating that “[wlhen a court finds an atypical case, . ..
the court may consider whether a departure is warranted.”
United States Sentencing Commission, Guidelines Manual
ch. 1, pt. A, intro. comment. 4(b) (Nov. 1995) (1995 USSG).
Thus, both Congress and the Commission envisioned that de-
partures would require some unusual factual circumstance,
but would be justified only if the factual difference “should”
result in a different sentence. Departures, in other words,
must be consistent with rational normative order.

As to the consideration of susceptibility to abuse in prison,
the District Court departed downward because it believed
that “the widespread publicity and emotional outrage which
have surrounded this case from the outset, in addition to the
[petitioners’] status as police officers, lead the Court to find
that Koon and Powell are particularly likely to be targets of
abuse during their incarceration.” 833 F. Supp. 769, 788
(CD Cal. 1993). That is, the District Court concluded that
petitioners would be subject to abuse not simply because
they were former police officers, but in large part because of
the degree of publicity and condemnation surrounding their
crime.! But that reasoning overlooks the fact that the pub-
licity stemmed from the remarkable brutality of petitioners’
proven behavior, which it was their misfortune to have pre-

1 Although it is not essential to my analysis, I note in passing that the
unusual extent of outside publicity is probably irrelevant in the prison
environment. Given any amount of outside publicity, prison inmates
quickly learn about new arrivals, including former police officers, and the
crimes of which they were convicted.
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cisely documented on film. To allow a departure on this
basis is to reason, in effect, that the more serious the crime,
and the more widespread its consequent publicity and con-
demnation, the less one should be punished; the more egre-
gious the act, the less culpable the offender. In the termi-
nology of the Guidelines, such reasoning would take the
heartland to be the domain of the less, not the more, deplor-
able of the acts that might come within the statute. This
moral irrationality cannot be attributed to the heartland
scheme, however, and rewarding the relatively severe of-
fender could hardly have been in the contemplation of a Com-
mission that discouraged downward departures for suscepti-
bility to prison abuse even when the nonculpable reason is
an unusual “[plhysical . . . appearance, including physique.”
1995 USSG §5H1.4; see also ante, at 107; 1995 USSG ch. 1,
pt. A, intro. comment. 3 (discussing the principle of “‘just
deserts,”” which the Commission describes as a concept
under which “punishment should be scaled to the offender’s
culpability and the resulting harms”).2

The Court of Appeals appreciated the significance of the
requisite moral calculus when it wrote that “[a]ny public out-
rage was the direct result of [petitioners’] criminal acts. It
is incongruous and inappropriate to reduce [petitioners’] sen-
tences specifically because individuals in society have con-
demned their acts as criminal and an abuse of the trust that
society placed in them.” 34 F. 3d 1416, 1456 (CA9 1994).
The Court of Appeals should be affirmed on this point.

I believe that it was also an abuse of discretion for the
District Court to depart downward because of the successive
prosecutions.? In these cases, there were facial showings

2The requirement of normative order does not, of course, say anything
one way or the other about considering exceptionally unusual physical
appearance as a basis to anticipate abuse.

31t is true, factually, that successive federal prosecutions after state
proceedings occur very rarely even in criminal civil rights prosecutions,
U. S. Commission on Civil Rights, Who is Guarding the Guardians?, 112,
116 (Oct. 1981) (noting that between 50 and 100 police misconduct cases
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that the state court system had malfunctioned when the peti-
tioners were acquitted (or, in the case of one charge, had
received no verdict), and without something more one cannot
accept the District Court’s conclusion that there was no dem-
onstration that a “clear miscarriage of justice” caused the
result in the state trial. 833 F. Supp., at 790. This is so
simply because the federal prosecutors, in proving their
cases, proved conduct constituting the crimes for which peti-
tioners had been prosecuted unsuccessfully in the state
court. See Powell v. Superior Court, 232 Cal. App. 3d 785,
789, 283 Cal. Rptr. 777, 779 (1991) (noting that petitioners
were charged, inter alia, with assault by force likely to
produce great bodily injury, Cal. Penal Code Ann. §245(a)(1)
(West 1988), and being an officer unnecessarily assaulting or
beating any person in violation of § 149); § 149 (“Every public
officer who, under color of authority, without lawful neces-
sity, assaults or beats any person” commits an offense);
§245(a)(1) (“Every person who commits an assault upon the
person of another . . . by any means of force likely to produce
great bodily injury” commits an offense); ante, at 87-88 (ob-
serving that petitioners were tried in state court for assault
with a deadly weapon and excessive use of force by a police
officer and tried in federal court for willfully using or will-
fully allowing others to use unreasonable force in arresting
King); 833 F. Supp., at 790 (stating that the “same underlying
conduct” was involved in both cases). While such a facial
showing resulting from the identity of factual predicates for
the state and federal prosecutions might in some cases be
overcome (by demonstrating, say, that a crucial witness for

are brought each year and that from March 1977 to September 1980 only
seven successive prosecutions were authorized); United States v. Dawvis,
906 F. 2d 829, 832 (CA2 1990) (“In practice, successive prosecutions for the
same conduct remain rarities”). Those figures do not, however, demon-
strate that all convictions on successive federal prosecutions under 18
U.S.C. §242 should for that reason be subject to discretion to depart
downward, for they do not take account of the normative ordering, dis-
cussed below.



118 KOON v. UNITED STATES

Opinion of BREYER, J.

the State was unavailable in the state trial through no one’s
fault), there was no evidence to overcome it here.

As a consequence, reading the Guidelines to suggest that
those who profit from state-court malfunctions should get
the benefit of a downward departure would again attribute
a normative irrationality to the heartland concept. The
sense of irrationality here is, to be sure, different from what
was presupposed by the District Court’s analysis on the issue
of susceptibility to abuse in prison, for the incongruity
produced by downward departures here need not depend on
the defendant’s responsibility for the particular malfunction
of the state system. But the fact remains that it would be
a normatively obtuse sentencing scheme that would reward
a defendant whose federal prosecution is justified solely be-
cause he has obtained the advantage of injustice produced
by the failure of the state system.

This is not, of course, to say that a succession of state and
federal prosecutions may never justify a downward depar-
ture. If a comparison of state and federal verdicts in rela-
tion to their factual predicates indicates no incongruity, a
downward departure at federal sentencing could well be con-
sistent with an application of a rational heartland concept.
But these are not such cases.

JUSTICE BREYER, with whom JUSTICE GINSBURG joins,
concurring in part and dissenting in part.

I join the Court’s opinion with the exception of Part IV-
B-3. I agree with JUSTICE SOUTER’s conclusion in respect
to that section. The record here does not support depar-
tures based upon either the simple fact of two prosecutions
or the risk of mistreatment in prison.

In my view, the relevant Guideline, 1992 USSG §2H1.4,
encompasses the possibility of a double prosecution. That
Guideline applies to various civil rights statutes, which Con-
gress enacted, in part, to provide a federal forum for the
protection of constitutional rights where state law enforce-
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ment efforts had proved inadequate. See, e. g., Ngiraingas
v. Sanchez, 495 U. S. 182, 187-189 (1990); Monroe v. Pape, 365
U. S. 167, 171-180 (1961); Screws v. United States, 325 U. S.
91, 131-134 (1945) (Rutledge, J., concurring in result). Be-
fore promulgating the Guidelines, the Commission “exam-
ined the many hundreds of criminal statutes in the United
States Code,” 1995 USSG ch. 1, pt. A, intro. comment. 5,
and it would likely have been aware of this well-known leg-
islative purpose. The centrality of this purpose, the Com-
mission’s likely awareness of it, and other considerations
that JUSTICE SOUTER mentions, ante, at 116-118, lead me to
conclude on the basis of the statute and Guideline itself,
18 U. S. C. §3553(b), that the Commission would have consid-
ered a “double prosecution” case as one ordinarily within,
not outside, the “civil rights” Guideline’s “heartland.” For
that reason, a simple double prosecution, without more, does
not support a departure. See §3553(b) (departures permit-
ted only when circumstances were “not adequately taken
into consideration” by the Commission) (emphasis added).
The departure on the basis of potential mistreatment in
prison presents a closer question. Nonetheless, differences
in prison treatment are fairly common—to the point where
too frequent use of this factor as a basis for departure could
undermine the uniformity that the Guidelines seek. For
that reason, and others that JUSTICE SOUTER mentions, ante,
at 115-116, I believe that the Guidelines themselves embody
an awareness of potentially harsh (or lenient) treatment in
prison, thereby permitting departure on that basis only in a
truly unusual case. Even affording the District Court “due
deference,” §3742(), I cannot find in this record anything
sufficiently unusual, compared, say, with other policemen im-
prisoned for civil rights violations, as to justify departure.
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After agreeing with others to buy cocaine, petitioner was charged with a
conspiracy violative of 21 U. S. C. §846, which carries a statutory mini-
mum sentence of 10 years’ imprisonment. He ultimately signed a plea
agreement providing, inter alia, that in return for his cooperation with
the Government’s investigation and his guilty plea, the Government
would move the sentencing court, pursuant to §5K1.1 of the United
States Sentencing Guidelines, to depart downward from the otherwise
applicable Guideline sentencing range, which turned out to be 135 to 168
months’ imprisonment. Although the agreement noted the applicability
of the 10-year statutory minimum sentence, neither it nor the ensuing
§5K1.1 motion mentioned departure below that minimum. Pursuant to
the motion, the District Court departed downward from the Guideline
range in sentencing petitioner. It also ruled, however, that it had no
authority to depart below the statutory minimum because the Govern-
ment had not made a motion, pursuant to 18 U. S. C. §3553(e), that it
do so. It thus sentenced petitioner to 10 years, and the Third Circuit
affirmed.

Held: A Government motion attesting to the defendant’s substantial as-
sistance in a criminal investigation and requesting that the district court
depart below the minimum of the applicable Guideline sentencing range
does not also authorize the court to depart below a lower statutory
minimum sentence. Pp. 124-131.

(@) Guideline §5K1.1 does not create a “unitary” motion system.
Title 18 U. S. C. §3553(e) requires a Government motion requesting or
authorizing the district court to “impose a sentence below a level estab-
lished by statute as minimum sentence” before the court may impose
such a sentence. Nothing in §3553(e) suggests that a district court has
the power to impose such a sentence when the Government has not
authorized it, but has instead moved for a departure only from the appli-
cable Guidelines range. Nor does anything in §3553(e) or 28 U. S. C.
§994(n) suggest that the Commission itself may dispense with § 3553(e)’s
motion requirement or, alternatively, “deem” a motion requesting or
authorizing different action—such as a departure below the Guidelines
minimum—to be a motion authorizing departure below the statutory
minimum. Section 5K1.1 cannot be read as attempting to exercise this
nonexistent authority. That section states that “[ulpon motion of the



Cite as: 518 U. S. 120 (1996) 121

Syllabus

government . . . the court may depart from the guidelines,” while its

Application Note 1 declares that “[ulnder circumstances set forthin . ..

§3553(e) and . . . §994(n) . . . substantial assistance . . . may justify a

sentence below a statutorily required minimum sentence.” One of the

circumstances set forth in §3553(e) is that the Government has author-
ized the court to impose such a sentence. The Government is correct
that the relevant statutory provisions merely charge the Commission
with constraining the district court’s discretion in choosing a specific
sentence once the Government has moved for a departure below the
statutory minimum, not with “implementing” § 3553(e)’s motion require-
ment, and that § 5K1.1 does not improperly attempt to dispense with or

modify that requirement. Pp. 124-130.

(b) For two reasons, the Court need not decide whether the Govern-
ment is correct in reading §994(n) to permit the Commission to con-
struct a unitary motion system by providing that the district court may
depart below the Guidelines range only when the Government is willing
to authorize the court to depart below the statutory minimum, if the
court finds that to be appropriate. First, even if the Commission had
done so, that would not help petitioner, since the Government has not
authorized a departure below the statutory minimum here. Second, the
Commission has not adopted this type of unitary system. Pp. 130-131.

55 F. 3d 130, affirmed.

THOMAS, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and ScALIA, KENNEDY, SOUTER, and GINSBURG, JJ., joined, and in
which O’CONNOR and BREYER, JJ., joined as to Parts I and II. SOUTER,
J., filed a concurring opinion, post, p. 131. STEVENS, J., filed an opinion
concurring in the judgment, post, p. 132. BREYER, J., filed an opinion
concurring in part and dissenting in part, in which O’CONNOR, J., joined,
post, p. 132.

Patrick A. Mullin argued the cause for petitioner. With
him on the briefs were David Zlotnick and Peter
Goldberger.

Irving L. Gornstein argued the cause for the United
States. With him on the brief were Solicitor General Days,
Acting Assistant Attorney General Keeney, and Deputy
Solicitor General Dreeben.*

*Alan I. Horowitz, James R. Lovelace, and Barbara E. Bergman filed a
brief for the National Association of Criminal Defense Lawyers as amicus
curiae urging reversal.

Chester M. Keller filed a brief for the Association of Criminal Defense
Lawyers in New Jersey as amicus curiae.
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JUSTICE THOMAS delivered the opinion of the Court.

The issue here is whether a Government motion attesting
to the defendant’s substantial assistance in a criminal investi-
gation and requesting that the district court depart below
the minimum of the applicable sentencing range under the
Sentencing Guidelines also permits the district court to de-
part below any statutory minimum sentence. We hold that
it does not.

I

Petitioner and several others entered into an agreement
to buy cocaine from confidential informants of the United
States Customs Service. As a result, petitioner was
charged with conspiring to distribute and to possess with
intent to distribute more than five kilograms of cocaine, see
§406, 84 Stat. 1265, as amended, 21 U. S. C. §846, a crime
that carries a statutory minimum sentence of 10 years’
imprisonment, see §841(b)(1)(A). Plea negotiations ensued,
and petitioner ultimately signed a cooperating plea agree-
ment. The agreement provided, in pertinent part, that in
return for petitioner’s cooperation with the Government’s in-
vestigation and his guilty plea, the Government would “move
the sentencing court, pursuant to Section 5K1.1 of the Sen-
tencing Guidelines, to depart from the otherwise applicable
guideline range.” App. 9. The agreement noted that the
offense to which petitioner would plead guilty “carries a stat-
utory mandatory minimum penalty of 10 years’ imprison-
ment.” Id., at 6. The agreement did not require the Gov-
ernment to authorize the District Court to impose a sentence
below the statutory minimum, nor did it specifically state
that the Government would oppose departure below the stat-
utory minimum.

Petitioner pleaded guilty to the charged conspiracy. The
probation officer determined that the Guideline sentencing
range applicable to petitioner’s crime was 135 to 168 months’
imprisonment. In a letter to the court, the Government de-
scribed the assistance rendered by petitioner and moved the
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court to impose “a sentence lower than what the [c]ourt ha[d]
determined to be the otherwise applicable [sic/ under the
sentencing guidelines.” Id., at 13-14. The letter specifi-
cally noted that “[t]his motion is made pursuant to Section
5K1.1.” Id., at 13. The Government did not request a sen-
tence below the statutory minimum, although, again, it did
not state that the Government opposed such a departure.
The District Court granted the Government’s motion and de-
parted downward from the sentencing range set by the
Guidelines. However, because the Government had not also
moved the District Court to depart below the statutory mini-
mum pursuant to 18 U. S. C. §3553(e), the court ruled that it
had no authority to so depart; it thus imposed the 10-year
minimum sentence required by statute.

On appeal, petitioner contended that the District Court
had erred in concluding that it had no authority to depart
below the statutory minimum. A §5K1.1 motion, he argued,
not only allows the court to depart downward from the sen-
tencing level set by the Guidelines but also permits the court
to depart below a lower statutory minimum. See United
States Sentencing Commission, Guidelines Manual §5K1.1,
p- s. (Nov. 1995) (USSG). A divided panel of the Court of
Appeals for the Third Circuit rejected that argument and
affirmed the 10-year sentence. 55 F. 3d 130 (1995). A peti-
tion for rehearing was denied, with six judges dissenting.

As we noted in Wade v. United States, 504 U. S. 181, 185
(1992), the Courts of Appeals disagree as to whether a Gov-
ernment motion attesting to the defendant’s substantial as-
sistance and requesting that the district court depart below
the minimum of the applicable sentencing range under the
Guidelines also permits the district court to depart below
any statutory minimum.!

1Compare 55 F. 3d 130 (CA3 1995) and United States v. Rodriguez-
Morales, 958 F. 2d 1441 (CASR), cert. denied, 506 U.S. 940 (1992), with
United States v. Ah-Kat, 951 F. 2d 490 (CA2 1991), United States v. Beck-
ett, 996 F. 2d 70 (CA5 1993), United States v. Wills, 35 F. 3d 1192 (CAT7
1994), and United States v. Keene, 933 F. 2d 711 (CA9 1991).
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We granted certiorari to resolve the conflict. 516 U.S.
963 (1995). We now hold that such a motion does not author-
ize a departure below a lower statutory minimum.

II

The question presented involves two subsections of federal
statutes and a policy statement of the Guidelines. Title 18
U. S. C. §3553(e) provides:

“Limited authority to impose a sentence below a stat-
utory minimum.—Upon motion of the Government, the
court shall have the authority to impose a sentence
below a level established by statute as minimum sen-
tence so as to reflect a defendant’s substantial assistance
in the investigation or prosecution of another person
who has committed an offense. Such sentence shall be
imposed in accordance with the guidelines and policy
statements issued by the Sentencing Commission pursu-
ant to section 994 of title 28, United States Code.”

Title 28 U. S. C. §994(n), in turn, states:

“The Commission shall assure that the guidelines re-
flect the general appropriateness of imposing a lower
sentence than would otherwise be imposed, including
a sentence that is lower than that established by stat-
ute as a minimum sentence, to take into account a de-
fendant’s substantial assistance in the investigation or
prosecution of another person who has committed an
offense.”

Finally, the text of §5K1.1 of the Guidelines provides:

“Substantial Assistance to Authorities (Policy
Statement)

“Upon motion of the government stating that the de-
fendant has provided substantial assistance in the in-
vestigation or prosecution of another person who has
committed an offense, the court may depart from the
guidelines.
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“(a) The appropriate reduction shall be determined by
the court for reasons stated that may include, but are
not limited to, consideration of the following: [List of
five factors for the court’s consideration, including] the
government’s evaluation of the assistance rendered.”

Petitioner argues that §5K1.1 creates what he calls a “uni-
tary” motion system, in which a motion attesting to the sub-
stantial assistance of the defendant and requesting a depar-
ture below the Guidelines range also permits a district court
to depart below the statutory minimum.?2 The Government
views §5K1.1 as establishing a binary motion system, which
permits the Government to authorize a departure below the
Guidelines range while withholding from the court the au-
thority to depart below a lower statutory minimum. The
parties argue, naturally, that their respective interpretations
of the system actually adopted by the Sentencing Commis-
sion were permissible ones under §3553(e) and § 994(n).?

We believe that §3553(e) requires a Government motion
requesting or authorizing the district court to “impose a
sentence below a level established by statute as minimum

2 Petitioner also argues for the first time in his reply brief that the plea
agreement into which he entered was at least ambiguous with respect to
whether it required the Government to move the District Court to depart
below the statutory minimum—and thus that the agreement itself permit-
ted the court to depart below the 10-year minimum. See Reply Brief for
Petitioner 7-8. We do not view this issue as included within the question
upon which we granted certiorari, see Pet. for Cert. 3 (“Did the sentencing
court have the discretion to depart below the applicable statutory mini-
mum once the United States moved for departure under USSG §5K1,
without the requirement of a second government departure application
under 18 U. S. C. 3553(e)?”), and petitioner appears to concede that it
is not, see Tr. of Oral Arg. 15. We therefore decline to address the
argument.

3 Although it is plain that under §994(n), the Commission was at least
authorized to create a system in which no Government motion of any kind
need be filed before the district court may depart below the Guidelines
minimum, neither party argues that the Commission has created such a
system.
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sentence” before the court may impose such a sentence. Pe-
titioner and his amici repeatedly characterize the motion re-
quired by §3553(e) as a “motion that substantial assistance
has occurred,” Brief for Petitioner 12, a “motion acknowledg-
ing the defendant’s ‘substantial assistance,’” id., at 8, and the
like. But the term “motion” generally means “[aln applica-
tion made to a court or judge for purpose of obtaining a rule
or order directing some act to be done in favor of the appli-
cant.” Black’s Law Dictionary 1013 (6th ed. 1990).* Papers
simply “acknowledging” substantial assistance are not suffi-
cient if they do not indicate desire for, or consent to, a sen-
tence below the statutory minimum.’

Of course, the Government did more than simply “ac-
knowledge” substantial assistance here: It moved the court
to impose a sentence below the Guideline range. But we
agree with the Government that nothing in §3553(e) sug-
gests that a district court has power to impose a sentence
below the statutory minimum to reflect a defendant’s cooper-
ation when the Government has not authorized such a sen-
tence, but has instead moved for a departure only from the
applicable Guidelines range. Nor does anything in § 3553(e)
or §994(n) suggest that the Commission itself may dispense
with §3553(e)’s motion requirement or, alternatively, “deem”

4See also Random House Dictionary of the English Language 1254 (2d
ed. 1987) (defining “motion” in the legal sense as “an application made to
a court or judge for an order, ruling, or the like”); Wade v. United States,
504 U. S. 181, 187 (1992) (“[Substantial assistance] is a necessary condition
for [a departure, but] it is not a sufficient one. The Government’s decision
not to move may have been based not on a failure to acknowledge or
appreciate [the defendant’s] help, but simply on its rational assessment of
the cost and benefit that would flow from moving”).

5We do not mean to imply, of course, that specific language (such as that
quoted in text) or, on the other hand, an express reference to §3553(e) is
necessarily required before a court may depart below the statutory mini-
mum. Cf. Brief for Petitioner 5-6, 18, 32, 34 (characterizing the opposing
argument in this fashion). But the Government must in some way indi-
cate its desire or consent that the court depart below the statutory mini-
mum before the court may do so.
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a motion requesting or authorizing different action—such as
a departure below the Guidelines minimum—to be a motion
authorizing the district court to depart below the statutory
minimum.

Moreover, we do not read §5K1.1 as attempting to exercise
this nonexistent authority. Section 5K1.1 says: “Upon mo-
tion of the government stating that the defendant has pro-
vided substantial assistance . . . the court may depart from
the guidelines,” while its Application Note 1 says: “Under
circumstances set forth in 18 U. S. C. §3553(e) and 28 U. S. C.
§994(n) . . . substantial assistance . . . may justify a sentence
below a statutorily required minimum sentence,” §5K1.1,
comment., n. 1. One of the circumstances set forth in
§35b3(e) is, as we have explained previously, that the Gov-
ernment has authorized the court to impose a sentence below
the statutory minimum.

Petitioner and his amici argue that §3553(e) requires a
sentence below the statutory minimum to be imposed in
“accordance” with the Guidelines; that § 994(n) specifically di-
rects the Commission to draft a provision covering substan-
tial assistance cases, including cases in which a sentence
below a statutory minimum is warranted; and that if § 5K1.1
is not read as creating a unitary motion system, then the
Commission has improperly failed to meet its obligation,
because no other provision of the Guidelines implements
§3553(e) and §994(n). They also argue (1) that the reference
to §3553(e) in §5K1.1’s Application Note 1 indicates that
§5K1.1is a “conduit” established by the Commission for “im-
plementation” of §3553(e); (2) that Application Note 2’s use
of the broad term “sentencing reduction,” rather than “de-
parture from the guidelines range,” supports petitioner’s
view that §5K1.1 authorizes departures below a statutory
minimum;¢ (3) that Application Note 3 makes sense only on

6 Application Note 2 provides in relevant part: “The sentencing reduc-
tion for assistance to authorities shall be considered independently of any
reduction for acceptance of responsibility.” USSG §5K1.1, comment., n. 2.
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the assumption that the district court retains “full discre-
tionary power” over the extent of the sentencing reduction
(1. e., the authority to choose any sentence once the Govern-
ment makes any motion confirming the defendant’s substan-
tial assistance);” (4) that the reference to §5K1.1 alone
(rather than to §3553(e)) in USSG §2D1.1’s Application Note
7 further supports petitioner’s claim that §5K1.1 is a conduit
for implementation of §3553(e);® and (5) that if the factors
described in § 5K1.1(a) limiting the district court’s discretion
do not apply to sentences imposed after the Government
moves to depart below the statutory minimum, then the
district court’s discretion will be wholly unlimited in those
circumstances.

In the Government’s view, § 3553(e) already gives the dis-
trict court authority to depart below the statutory minimum
on motion to do so by the prosecutor. The Government
urges us to read the last sentence of §3553(e), and the
inclusion of the phrase “including a sentence that is lower
than that established by statute as a minimum sentence” in
§994(n), as merely requiring the Commission to constrain the
district court’s discretion in choosing a sentence after the
Government moves to depart below the statutory minimum.
The Government contends that the first paragraph of § 5K1.1
does not authorize departures below the statutory minimum,
but that § 5K1.1(a) does apply to sentences imposed after the

" Application Note 3 provides: “Substantial weight should be given to
the government’s evaluation of the extent of the defendant’s assistance,
particularly where the extent and value of the assistance are difficult to
ascertain.” USSG §5K1.1, comment., n. 3.

8 Application Note 7 provides in pertinent part: “Where a mandatory
(statutory) minimum sentence applies, this mandatory minimum sentence
may be ‘waived’ and a lower sentence imposed (including a sentence below
the applicable guideline range), as provided in 28 U. S. C. §994(n), by rea-
son of a defendant’s ‘substantial assistance in the investigation or pros-
ecution of another person who has committed an offense.’” See §5K1.1
(Substantial Assistance to Authorities).” USSG §2D1.1, comment., n. 7.
Section 2D1.1 is a Guideline addressed to a variety of drug offenses.
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Government moves to depart below the statutory minimum
(as well as to sentences imposed after the Government
moves to depart below the Guidelines range); § 5K1.1(a) thus
implements the requirements of §3553(e) and §994(n) that
relate to sentences below the statutory minimum, by re-
quiring the district court to consider the factors listed in
§§5K1.1(a)(1)—(5) in determining the appropriate extent of
a departure below the statutory minimum. According to
the Government, the difficulties and gaps referred to by peti-
tioner vanish once §5K1.1(a) is so construed.

We agree with the Government that the relevant parts of
the statutes merely charge the Commission with constrain-
ing the district court’s discretion in choosing a specific sen-
tence after the Government moves for a departure below the
statutory minimum.” Congress did not charge the Commis-
sion with “implementing” §3553(e)’s Government motion
requirement, beyond adopting provisions constraining the
district court’s discretion regarding the particular sentence
selected.

Although the various relevant Guidelines provisions in-
voked by the parties could certainly be clearer, we also be-
lieve that the Government’s interpretation of the current
provisions is the better one. Section 5K1.1(a) may guide the
district court when it selects a sentence below the statutory
minimum, as well as when it selects a sentence below the
Guidelines range.® The Commission has not, however, im-

9 Notably, § 3553(e) states that the “sentence” shall be imposed in accord-
ance with the Guidelines and policy statements, not that the “departure”
shall occur, or shall be authorized, in accordance with the Guidelines and
policy statements.

10 Section §5K1.1(a) may apply of its own force to sentences below the
statutory minimum, see ibid. (providing that the district court shall de-
termine “[t]he appropriate reduction” by applying a nonexhaustive list
of factors), and both the reference to §3553(e) in §5K1.1’s Application
Note 1 and the reference to §5K1.1 in §2D1.1’s Application Note 7 may
reflect that fact. Or perhaps the phrase “[t]he appropriate reduction” in
§5K1.1(a) encompasses only departures below the Guidelines range, but
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properly attempted to dispense with or modify the require-
ment for a departure below the statutory minimum spelled
out in §3553(e)—that of a Government motion requesting or
authorizing a departure below the statutory minimum.

The Government has made no such motion here. Hence,
the District Court correctly concluded that it lacked the
authority to sentence petitioner to less than 10 years’
imprisonment.

I11

What is at stake in the long run is whether the Govern-
ment can make a motion authorizing the district court to
depart below the Guidelines range but withholding from the
district court the power to depart below the statutory mini-
mum. Although the Government contends correctly that
the Commission does not have authority to “deem” a Govern-
ment motion that does not authorize a departure below the
statutory minimum to be one that does authorize such a de-
parture, the Government apparently reads §994(n) to permit
the Commission to construct a unitary motion system by ad-
Justing the requirements for a departure below the Guide-
lines minimum—that is, by providing that the district court
may depart below the Guidelines range only when the Gov-
ernment is willing to authorize the court to depart below the
statutory minimum, if the court finds that to be appropriate.
See Tr. of Oral Arg. 26-31.

We need not decide whether the Commission could create
this second type of unitary motion system, for two reasons.
First, even if the Commission had done so, that would not
help petitioner, since the Government has not authorized a
departure below the statutory minimum here. Second, we
agree with the Government that the Commission has not
adopted this type of unitary motion system. Neither the

the Application Notes are meant to suggest that the court should also
consider the §5K1.1(a) factors in the analogous circumstance of a depar-
ture below the statutory minimum.
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text of §5K1.1 nor its commentary expressly limits the au-
thority of the court to depart below the Guidelines minimum
to situations in which the Government has moved to depart
below the statutory minimum. The text of §5K1.1 says:
“Upon motion of the government stating that the defendant
has provided substantial assistance . . ., the court may de-
part from the guidelines.” We do not read this sentence to
say: “Upon motion of the government stating that the de-
fendant has provided substantial assistance . . . and authoriz-
ing the court to depart below the statutory minimum, if any,
the court may depart from the guidelines.” Rather, we read
it as permitting the district court to depart below the Guide-
lines range when the Government states that the defendant
has provided substantial assistance and requests or author-
izes the district court to depart below the Guidelines range.
As we have noted, supra, at 127-130, the Application Notes
to §5K1.1 and §2D1.1 do not compel any other reading.
The judgment is affirmed.
It is so ordered.

JUSTICE SOUTER, concurring.

I agree with the conclusion that 18 U. S. C. §3553(e) re-
quires a motion by the Government asking the district court
to impose a sentence below the statutory minimum, but I
part company with the Court on the characterization of the
policy statement numbered §5K1.1, United States Sentenc-
ing Commission, Guidelines Manual §5K1.1, p. s. (Nov. 1995)
(USSG). The text of this policy statement deals with depar-
tures from the Guidelines; the best reading of each sentence
is that its referent is a Guideline departure, and that neither
directly applies to reductions below mandatory minimums.
The Application Notes (which are “the legal equivalent of a
policy statement,” USSG § 1B1.7) are where the Sentencing
Commission has dealt with sentences below statutory mini-
mums. In my view, the Sentencing Commission has dis-
charged its responsibility under 28 U.S.C. §994(n) by its
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inclusion of the Application Notes, which effectively tell dis-
trict courts that the policy statement applies as well to mo-
tions for reductions below mandatory minimums. Thus, my
disagreement is over the suggestion that the two sentences
of §5K1.1 can be treated separately. I would simply say
that the Application Notes indicate that §5K1.1 applies to
motions under § 3553(e), and leave it at that.

JUSTICE STEVENS, concurring in the judgment.

Petitioner has persuaded me that the Sentencing Commis-
sion intended §5K1.1 to create a unitary motion system
under which any request for a departure below the Guideline
range based on substantial assistance would also authorize a
departure below the statutory minimum. Such a system
would be eminently reasonable, but, for two reasons, I am
convinced that Congress did not intend to authorize it.
First, I agree with the Court that the text of §3553(e) does
not authorize the court to impose a sentence below the statu-
tory minimum unless the Government has made a motion
requesting that relief. Second, notwithstanding my serious
doubts concerning the wisdom of a congressional decision to
impose statutory minimum sentences higher than those con-
sidered appropriate by the Commission, the very fact that
Congress has done so indicates that it intended to confer the
authority to dispense with the statutory minima on the
prosecutor rather than the Commission.

Thus, I concur in the judgment because I agree with the
Court’s interpretation of § 3553(e).

JUSTICE BREYER, with whom JUSTICE O’CONNOR joins,
concurring in part and dissenting in part.

I join Parts I and II of the Court’s opinion, for, like the
Court, I believe the Commission does not have the power to
modify Congress’ statutes. I disagree with Part I1I, how-
ever, because the Commission does have the power to write
its own Guidelines and, in my view, the Commission has in
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fact exercised that power to create what the Court calls a
“unitary motion system.”

To understand that system, one must keep in mind two
facts. First, many “substantial assistance” departures in-
volve departures only from Guideline sentences, not from
statutory mandatory minimum sentences. When a defend-
ant seeks a “substantial assistance” departure from the mini-
mum Guideline sentence for robbery, fraud, money launder-
ing, tax evasion, or most other offenses, the defendant need
not worry about a statutorily required minimum sentence,
for either no such minimum sentence applies, or that sen-
tence is so far below the minimum Guideline sentence that
there is no practical likelihood of a departure drastic enough
to make it relevant. The Guidelines govern departures from
these Guideline sentences, and they permit judges to depart
downward for “substantial assistance” only if the Govern-
ment makes a “motion . . . stating that the defendant has
provided substantial assistance in the investigation or prose-
cution of another person who has committed an offense.”
United States Sentencing Commission, Guidelines Manual
§5K1.1, p. s. (Now. 1995) (USSG). I call the policy statement
that sets forth this rule the “Substantial Assistance
Guideline.”

Second, some criminal convictions implicate not only the
Guidelines, but also the special statutes (applicable particu-
larly to drug and weapon offenses) that set “mandatory mini-
mum” sentences. See United States Sentencing Commis-
sion, Mandatory Minimum Penalties in the Federal Criminal
Justice System, App. A, pp. A1-A8 (Aug. 1991) (Mandatory
Minimum Penalties). The law does not normally permit a
departure below such mandatory statutory minimums. But
cf. 18 U. S. C. §3553(f) (limitation on applicability of statu-
tory minimums in certain cases); USSG §5C1.2 (same). The
law does permit such a departure, however, for one special
reason, namely, “substantial assistance,” but only if the Gov-
ernment makes a “motion . . . so as to reflect a defendant’s
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substantial assistance in the investigation or prosecution of
another person who has committed an offense.” 18 U. S. C.
§3553(e). 1 shall call the statute that states this rule the
“Substantial Assistance Statute.”

With these two basic facts in mind, one might ask what
the Commission means by the term “substantial assistance”
in its Substantial Assistance Guideline. In particular, do
those words in that Guideline mean the same thing that
those same words mean in the Substantial Assistance Stat-
ute? Or does the Commission intend those words in its
Guideline to create a tougher, or perhaps a more lenient,
standard where departures from Guideline minimums
(rather than departures from statutory minimums) are at
issue?

The answer to this interpretive question, in my view, is
that the Commission means the term “substantial assist-
ance” in its Substantial Assistance Guideline to create the
same standard that the Substantial Assistance Statute cre-
ates using the same words. As so interpreted, the Guideline
authorizes a sentencing judge to depart downward from a
Guideline sentence for substantial assistance only if the Gov-
ernment files the same kind of motion that the Government
would file to obtain a departure from a statutory minimum
sentence, were such a sentence at issue.

My reasons for believing that the Commission intended to
tie its Substantial Assistance Guideline to the Substantial
Assistance Statute (thereby recognizing one kind of “sub-
stantial assistance,” not two) are the following: First, as I
have said, the language the Commission used to write its
Substantial Assistance Guideline is virtually identical to the
language that appears in the Substantial Assistance Statute.
Compare USSG §5K1.1, p. s., with 18 U. S. C. §3553(e). Sec-
ond, the Commission nowhere suggests that the key words
“substantial assistance” mean something different in the two
places (the Guideline and the Statute) where they appear,
and I cannot imagine any reason why the Commission would
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have wanted to create different standards through the use of
identical words, thereby creating additional administrative
complexity and risking unnecessary confusion. Third, the
Commission’s commentary refers to statutory and guideline
departures indiscriminately. USSG §2D1.1, comment., n. 7
(citing Substantial Assistance Guideline for proposition that
statutory minimum may be “waived”); see also Mandatory
Minimum Penalties, supra, at 59 (discussing unitary “sub-
stantial assistance motions”).

The Court’s reason for reaching the contrary conclusion is
that the Commission did not specify that courts could not
depart below a minimum Guideline sentence without a Gov-
ernment motion for departure below any applicable statu-
tory minimum. That is, the Substantial Assistance Guide-
line does not say: “Upon motion of the government stating
that the defendant has provided substantial assistance . . .
and authorizing the court to depart below the statutory min-
mmum, if any, the court may depart from the guidelines.”
Ante, at 131 (emphasis added; internal quotation marks omit-
ted). But it is not surprising that the Commission neglected
to add these words of crystal clarity to the Substantial As-
sistance Guideline, since that Guideline governs many cases
that have nothing to do with mandatory minimum sentences.
It makes sense, instead, for the Commission to have noted
the interplay of “substantial assistance” and statutory mini-
mums in its commentary to the Substantial Assistance
Guideline, see USSG §5K1.1, p. s., comment., n. 1, and in its
section on drug offenses, for which statutory minimums are
relatively common, see id., § 2D1.1, comment., n. 7.

I recognize that the Court, through its interpretation of
the Guideline, avoids having to decide “whether the Commis-
sion could create this . . . unitary motion system.” Ante, at
130. But the legal question it avoids is not a difficult one.
Congress delegated to the Commission broad authority to
determine when sentencing courts may reward substantial
assistance with a reduced sentence. See 28 U. S. C. §994(n).
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The Commission’s exercise of delegated authority is nor-
mally lawful as long as it is reasonable. See, e.g., United
States v. Shabazz, 933 F. 2d 1029, 1035 (CADC) (Thomas, J.)
(citing Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842—-845 (1984)), cert. denied sub
nom. McNeil v. United States, 502 U.S. 964 (1991). And
a unitary system seems perfectly reasonable. Indeed, the
Federal Rules of Criminal Procedure recognize an identical
“unitary” system for postjudgment substantial assistance
motions. See Fed. Rule Crim. Proec. 35(b) (“[O]ln motion of
the Government made within one year after the imposition
of the sentence,” court may reduce sentence “to reflect a
defendant’s subsequent, substantial assistance”; this may in-
clude reduction “to a level below that established by statute
as a minimum sentence”). Thus in my view, the Commission
had the power to create a “unitary motion system,” and is
free to maintain such a system, or to change it, in light of
evolving criminal justice policies.

In this case, the lower courts accepted the Government’s
“departure” motion as sufficient to justify a departure below
the 135-month Guideline minimum applicable to petitioner’s
crime, but not sufficient to justify a departure below the ap-
plicable 10-year statutory minimum. On a “unitary” view,
this disposition could not be correct. Either the motion was
sufficient to warrant a departure below the statutory mini-
mum, or it was insufficient to warrant a departure below the
Guideline minimum. I would remand this case to the lower
courts for further consideration of this case-specific issue.

For these reasons, while agreeing with much of what the
Court has written, I dissent from its disposition.
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LEAVITT, GOVERNOR OF UTAH, ET AL. v.
JANE L. ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 95-1242. Decided June 17, 1996

Utah law permits abortions under only five enumerated circumstances
with respect to pregnancies of 20 weeks or less, Utah Code Ann. § 76-7-
302(2), and under only three of those circumstances with respect to
pregnancies of more than 20 weeks, §76-7-302(3). The law also pro-
vides that the legislature “would have passed [every aspect of the law]
irrespective of the fact that any one or more provision . . . be declared
unconstitutional.” §76-7-317. The Federal District Court held §302
(2) unconstitutional, but found § 302(3) to be both constitutional and sev-
erable. However, the Tenth Circuit concluded that § 302(3) was not sev-
erable, reasoning that the Utah Legislature would not have wanted to
regulate later-term abortions unless it could regulate earlier-term ones.

Held: The Tenth Circuit’s severability decision is flatly contradicted by
§ 76-7-317 and, thus, is unsustainable. Contrary to that court’s conclu-
sion, Utah law does not require the subordination of severability clauses
to the legislature’s overarching substantive intentions. Utah cases sup-
port the proposition that, where a statute’s provisions are interrelated,
a court may not select the Act’s valid portions and conjecture that they
should stand independently of the invalid portions. However, such con-
cerns are absent here. There is no need to resort to conjecture, for
§317 could not be clearer in its message that the legislature intended
§§302(2) and (3) to be severable. In addition, the two subsections are
not “interrelated” in any relevant sense—i. e., in the sense of being so
interdependent that the remainder of the statute cannot function effec-
tively without the invalidated provision, or in the sense that the invali-
dated provision could be regarded as part of a legislative compromise,
extracted in exchange for the inclusion of other statutory provisions.

Certiorari granted; 61 F. 3d 1493, reversed and remanded.

PER CURIAM.

The State of Utah seeks review of a ruling by the Court
of Appeals for the Tenth Circuit which declared invalid a
provision of Utah law regulating abortions “[a]fter 20 weeks
gestational age.” Utah Code Ann. §76-7-302(3) (1995).
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The court made that declaration, not on the ground that the
provision violates federal law, but rather on the ground that
the provision was not severable from another provision of
the same statute, purporting to regulate abortions up to 20
weeks’ gestational age, which had been struck down as un-
constitutional. The court’s severability ruling was based on
its view that the Utah Legislature would not have wanted
to regulate the later-term abortions unless it could regulate
the earlier-term abortions as well. Whatever the validity
of such speculation as a general matter, in the present case
it is flatly contradicted by a provision in the very part of
the Utah Code at issue, explicitly stating that each statutory
provision was to be regarded as having been enacted inde-
pendently of the others. Because we regard the Court of
Appeals’ determination as to the Utah Legislature’s intent
to be irreconcilable with that body’s own statement on the
subject, we grant the petition for certiorari as to this aspect
of the judgment of the Court of Appeals, and summarily
reverse.

Utah law, as amended by legislation enacted in 1991, es-
tablishes two regimes of regulation for abortion, based on
the term of the pregnancy. With respect to pregnancies 20
weeks old or less, §302(2) permits abortions only under five
enumerated circumstances, Utah Code Ann. §76-7-302(2)
(1995). With respect to pregnancies of more than 20 weeks,
§302(3) permits abortions under only three of the five
circumstances specified in §302(2). §76-7-302(3).! In the

1The two subsections state:
“(2) An abortion may be performed in this state only under the follow-
ing circumstances:
“(a) in the professional judgment of the pregnant woman’s attending phy-
sician, the abortion is necessary to save the pregnant woman’s life;
“(b) the pregnancy is the result of rape or rape of a child . . . that was
reported to a law enforcement agency prior to the abortion;
“(c) the pregnancy is the result of incest . . . and the incident was reported
to a law enforcement agency prior to the abortion;



Cite as: 518 U. S. 137 (1996) 139

Per Curiam

present suit for declaratory and injunctive relief, the District
Court for the District of Utah held § 302(2) to be unconstitu-
tional, but §302(3) to be both constitutional and severable—
1. e., enforceable despite the invalidation of the other provi-
sion. Jane L. v. Bangerter, 809 F. Supp. 865, 870 (1992).
Upon appeal by the plaintiffs with regard to the latter provi-
sion, the Court of Appeals for the Tenth Circuit held that it
could not be enforced, regardless of its constitutionality, be-
cause it was not severable from the invalidated portion of
the law. Jane L. v. Bangerter, 61 F. 3d 1493, 1499 (1995).
The State argues that that conclusion is simply unsustain-
able in light of the Utah Legislature’s express indication to
the contrary, and we agree.

Severability is of course a matter of state law. In Utah,
as the Court of Appeals acknowledged, the matter “is deter-
mined first and foremost by answering the following ques-
tion: Would the legislature have passed the statute without
the unconstitutional section?” Id., at 1497 (citing Stewart
v. Utah Public Service Comm’n, 885 P. 2d 759, 779 (Utah
1994)). A provision of the abortion part of the Utah Code,
to which these two sections were added, answers that ques-
tion. Section 317 provides:

“If any one or more provision, section, subsection, sen-
tence, clause, phrase or word of this part or the applica-
tion thereof to any person or circumstance is found to
be unconstitutional, the same is hereby declared to be

“(d) in the professional judgment of the pregnant woman’s attending phy-
sician, to prevent grave damage to the pregnant woman’s medical health;
or

“(e) in the professional judgment of the pregnant woman’s attending phy-
sician, to prevent the birth of a child that would be born with grave
defects.

“3) After 20 weeks gestational age, measured from the date of concep-
tion, an abortion may be performed only for those purposes and circum-
stances described in Subsections (2)(a), (d), and (e).” Utah Code Ann.
§76-7-302 (1995).
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severable and the balance of this part shall remain effec-
tive notwithstanding such unconstitutionality. The leg-
1slature hereby declares that it would have passed this
part, and each provision, section, subsection, sentence,
clause, phrase or word thereof, irrespective of the fact
that any one or more provision, section, subsection, sen-
tence, clause, phrase, or word be declared unconstitu-
tional.” Utah Code Ann. §76-7-317 (1995) (emphasis
added).

In the face of this statement by the Utah Legislature of
its own intent in enacting regulations of abortion, the Court
of Appeals nonetheless concluded that §§302(2) and 302(3)
were not severable because the Utah Legislature did not in-
tend them to be so. The Court of Appeals’ opinion not only
did not regard the explicit language of §317 as determina-
tive—it did not even use it as the point of departure for ad-
dressing the severability question. It understood Utah law
as instructing courts to “subordinate severability clauses,
which evince the legislature’s intent regarding the structure
of the statute, to the legislature’s overarching substantive
intentions.” 61 F. 3d, at 1499 (emphasis added). The court
divined in the 1991 amendments a “substantive intent” to
prohibit virtually all abortions, see id., at 1497-1498, and
went on to conclude that since, in its view, severing §302(2)
from §302(3) would frustrate this overarching purpose, both
provisions had to stand or fall together, see id., at 1499. We
believe that the Court of Appeals erred at both steps of
this progression.

The dichotomy between “structural” and “substantive” in-
tents is nowhere to be found in the Utah cases cited as au-
thority by the Court of Appeals. Indeed, none of those
cases even speaks in terms of “conflicts among legislative
intentions,” id., at 1498. The cases do support the proposi-
tion that, “even where a savings clause exist[s], where the
provisions of the statute are interrelated, it is not within the
scope of thle] court’s function to select the valid portions of
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the act and conjecture that they should stand independently
of the portions which are invalid.” State v. Salt Lake City,
445 P. 2d 691, 696 (Utah 1968). See also Salt Lake City v.
International Assn. of Firefighters, 563 P. 2d 786, 791 (Utah
1977); Carter v. Beaver County Service Area No. One, 399
P. 2d 440, 441 (Utah 1965). But those concerns are absent
from this case, for two reasons. First, because there is no
need to resort to “conjecture”: The legislature’s abortion
laws include not merely the standard “saving” clause, but a
provision that could not be clearer in its message that the
legislature “would have passed [every aspect of the law] irre-
spective of the fact that any one or more provision . . . be
declared unconstitutional.” §76-7-317.2 And second, be-
cause the two sections at issue here are not “interrelated” in
any relevant sense—i. e., in the sense of being so interde-
pendent that the remainder of the statute cannot function
effectively without the invalidated provision, or in the sense
that the invalidated provision could be regarded as part of a
legislative compromise, extracted in exchange for the inclu-
sion of other provisions of the statute.® Nothing like that
appears here. The Court of Appeals described §302(3) as

2In none of the Utah cases relied upon by the Court of Appeals was
there a legislative statement of this sort. In both Salt Lake City v. Inter-
national Assn. of Firefighters, 563 P. 2d 786 (1977), and Carter v. Beaver
County Service Area No. One, 399 P. 2d 440 (1965), the saving clauses at
issue simply declared: “If any provision of this act, or the application of
any provision to any person or circumstance, is held invalid, the remainder
of this act shall not be affected thereby.” See 1975 Utah Laws, ch. 102,
§10; 1961 Utah Laws, ch. 34, §3. And in State v. Salt Lake City, 445 P.
2d 691, 696 (1968), the court treated the saving clause in the municipal
ordinance under review as no different from the one discussed in Carter,
upon which the court relied.

3Compare International Assn. of Firefighters, supra, at 791 (“The [in-
validated] provisions . . . are an integral part of the act. . . . The concept
of binding arbitration is wholly interdependent with the other provisions
of the act”); Carter, supra, at 441-442 (“[TThe separability clause . . . is
ineffective, because of the dependency of the remaining sections upon the
provisions declared inoperative”) (emphases added).
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“modif[ying]” §302(2), and concluded that, “[wlith the nul-
lification of the abortion ban in section 302(2), the statute
was gutted, and section 302(3) was left purposeless without
an abortion ban to modify.” 61 F. 3d, at 1498. But as exam-
ination of the provisions makes apparent, see n. 1, supra,
§302(3) cannot possibly be said to “modify” §302(2) in the
sense of being an adjunct to it, as an adjective “modifies” a
noun. Rather, it can be said to “modify” § 302(2) only in the
sense of altering its disposition—permitting, for post-20-
week abortions, some but not all of the justifications allowed
(for earlier-term abortions) by §302(2). It is impossible to
see how this could lead to the conclusion that §302(3) is left
“purposeless” when §302(2) is declared inoperative. Of
course §302(3) does incorporate by reference permissible
justifications for abortion set forth in §302(2), instead of re-
peating them verbatim, but this drafting device can hardly
be thought to establish such “interdependence” that §302(3)
becomes “purposeless” when §302(2) is unenforceable. To
the contrary, §302(3) sets out in straightforward and self-
operative fashion the circumstances under which an abortion
may be performed “[alfter 20 weeks gestational age.”

But even if the Court of Appeals were correct in treating
§317 like an ordinary saving clause; even if it were right in
believing that there existed the “interrelationship” between
§8302(2) and 302(3) that would permit an ordinary saving
clause to be disregarded; and even if it had not invented the
notion of “structural-substantive” dichotomy; the reasoning
by which it concluded that the “substantive” intent of the
Utah Legislature was to forgo all regulation of abortion
unless it could obtain total regulation is flawed. The court
reasoned that, because the intent of the 1991 amendments
was “to prohibit all abortions, regardless of when they occur
during the pregnancy, except in the few specified circum-
stances,” 61 F. 3d, at 1497, and because §§302(2) and 302(3)
“operated as a unified expression of [that] intent,” ibid., for
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the court to separate §302(2) from §302(3) based on the
unconstitutionality of the former would “clearly underminle]
the legislative purpose to ban most abortions,” id., at 1498.4

This mode of analysis, if carried out in every case, would
operate to defeat every claim of severability. Every legisla-
ture that adopts, in a single enactment, provision A plus pro-
vision B intends (A+B); and that enactment, which reads
(A+B), is invariably a “unified expression of that intent,” so
that taking away A from (A+B), leaving only B, will invari-
ably “clearly undermine the legislative purpose” to enact
(A+B). But the fallacy in applying this reasoning to the sev-
erability question is that it is not the severing that will take
away A from (A+B) and thus foil the legislature’s intent;
it is the invalidation of A (in this case, because of its uncon-
stitutionality) which does so—an invalidation that occurs
whether or not the two provisions are severed. The rele-
vant question, in other words, is not whether the legislature
would prefer (A+B) to B, because by reason of the invalida-
tion of A that choice is no longer available. The relevant
question is whether the legislature would prefer not to have
B if it could not have A as well. Here, the Court of Appeals
in effect said yes. It determined that a legislature bent

4The Court of Appeals also adverted to Utah Code Ann. §76-7-317.2
(1995), which it interpreted as “making an exception to the general sever-
ability clause specifically for section 302.” Jane L. v. Bangerter, 61 F. 3d,
at 1499. Section 317.2 does nothing of the sort. It provides, simply, that
“[ilf Section 76-7-302 as amended by Senate Bill 23, 1991 Annual General
Session, is ever held to be unconstitutional by the United States Supreme
Court, Section 76-7-302, as enacted by Chapter 33, Laws of Utah 1974, is
reenacted and immediately effective.” This provision does not speak to
severability, but to the consequence of invalidation, presumably total in-
validation. (For if the invalidation of § 302(2) alone triggered § 317.2, then
all of §302 would be replaced by the pre-existing, 1974 version. But the
Court of Appeals did not decree §302(1) as inoperative, nor did respond-
ents seek that result.) Respondents make no effort to defend the ruling
below on the basis of §317.2.
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on banning almost all abortions would prefer, if it could
not have that desire, to ban no abortions at all rather than
merely some. This notion is, at the very least, questionable
when considered in isolation. But when it is put forward in
the face of a statutory text that explicitly states the opposite,

it is plainly error.
* * *

We have summarily set aside unsupportable judgments in
cases involving only individual claims, see, e. g., Board of Ed.
of Rogers v. McCluskey, 458 U. S. 966, 969-971 (1982); Na-
tional Bank of North America v. Associates of Obstetrics &
Female Surgery, Inc., 425 U. S. 460, 460-461 (1976). Much
more is that appropriate when what is at issue is the total
invalidation of a statewide law, see, e.g., Idaho Dept. of
Employment v. Smith, 434 U. S. 100, 100-102 (1977). To be
sure, we do not normally grant petitions for certiorari solely
to review what purports to be an application of state law;
but we have done so, see Steele v. General Mills, Inc., 329
U. S. 433, 438, 440-441 (1947); Wichita Royalty Co. v. City
Nat. Bank of Wichita Falls, 306 U. S. 103, 107 (1939),° and
undoubtedly should do so where the alternative is allowing

5The dissent says that our review in Wichita Royalty Co. “was plainly
motivated by a concern to give effect to [the] new mandate” of Erie R.
Co. v. Tompkins, 304 U. S. 64 (1938), that federal courts apply state sub-
stantive law in diversity cases. Post, at 147. It remains the case, how-
ever, that “the only question for our decision” was whether the Court of
Appeals was correct in its interpretation of state law. 306 U. S., at 107
(emphasis added). As for Steele v. General Mills, Inc., 329 U. S. 433 (1947),
there our review was prompted by concern that the judgment below “un-
dermine[d] the transportation policy of Texas,” id., at 438. But unless we
were wrong in Steele to regard this as “a question of such importance” as
to justify review, ibid., the Tenth Circuit’s “undermin[ing] [of] the [abor-
tion] policy of [Utah]” presents an issue equally worth our attention. If
the dissent is correct that Steele was our last case of this sort, it indicates
only that we have not since been faced with a federal court’s equivalently
clear misinterpretation of a state law of equivalent significance.
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blatant federal-court nullification of state law. The dissent
argues that “[tlhe doctrine of judicial restraint” weighs
against review, post, at 146, but it is an odd notion of judicial
restraint that would compel us to cast a blind eye on over-
reaching by lower federal courts. The fact observed by the
dissent, that the “underlying substantive issue in this
case” is a controversial one, generating “a kind of ‘hydraulic
pressure’ that motivates ad hoc decisionmaking,” ibid., pro-
vides a greater, not a lesser, justification for reversing
state-law determinations that seem plainly wrong. In our
view, these considerations combine to make this an “extraor-
dinary cas[e]” worth our effort of summary review, post, at
147.

Finally, the dissent’s appeal to the supposed greater exper-
tise of courts of appeals regarding state law is particularly
weak (if not indeed counterindicative) where a Court of Ap-
peals panel consisting of judges from Oklahoma, Colorado,
and Kansas has reversed the District Court of Utah on a
point of Utah law. If, as we have said, the courts of appeals
owe no deference to district court adjudications of state law,
see Salve Regina College v. Russell, 499 U. S. 225, 239-240
(1991), surely there is no basis for regarding panels of circuit
judges as “better qualified” than we to pass on such ques-
tions, see post, at 146. Our general presumption that courts
of appeals correctly decide questions of state law reflects a
judgment as to the utility of reviewing them in most cases,
see Salve Regina College, supra, at 235, n. 3, not a belief
that the courts of appeals have some natural advantage in
this domain, cf. Brockett v. Spokane Arcades, Inc., 472 U. S.
491, 500 (1985) (“[W]e surely have the authority to differ
with the lower federal courts as to the meaning of a state
statute”); Cole v. Richardson, 405 U. S. 676, 683—-685 (1972).
That general presumption is obviously inapplicable where
the court of appeals’ state-law ruling is plainly wrong, a con-
clusion that the dissent does not even contest in this case.
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The opinion of the Tenth Circuit in this case is not sustain-
able. Accordingly, we grant the petition as to the severabil-
ity question, summarily reverse the judgment, and remand
the case to the Court of Appeals for further proceedings.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The severability issue discussed in the Court’s per curiam
opinion is purely a question of Utah law. It is contrary to
our settled practice to grant a petition for certiorari for the
sole purpose of deciding a state-law question ruled upon by
a federal court of appeals. The justifications for that prac-
tice are well established: The courts of appeals are more fa-
miliar with and thus better qualified than we to interpret
the laws of the States within their Circuits; the decision of a
federal court (even this Court) on a question of state law is
not binding on state tribunals; and a decision of a state-law
issue by a court of appeals, whether right or wrong, does
not have the kind of national significance that is the typical
predicate for the exercise of our certiorari jurisdiction.™

The underlying substantive issue in this case generates
what Justice Holmes once described as a kind of “hydraulic
pressure” that motivates ad hoc decisionmaking. Northern
Securities Co. v. United States, 193 U. S. 197, 401 (1904) (dis-
senting opinion). KEven if the court of appeals has rendered
an incorrect decision, that is no reason for us to jettison the
traditional guides to our practice of certiorari review. The
doctrine of judicial restraint counsels the opposite course.

*The majority finds deference to the Court of Appeals “counter-
indicative” because it reversed the District Court for the District of Utah
on a point of Utah law. Ante, at 145. But courts of appeals owe district
courts no deference on state-law questions; they review such matters de
novo. See Salve Regina College v. Russell, 499 U. S. 225, 235-240 (1991)
(rejecting reliance on the “local expertise” of the District Court). The
geography of the Circuit, see ante, at 145, is utterly irrelevant.
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The majority counters with a pair of cases that supposedly
show the absence of a settled practice regarding review of
state-law questions. One of those—Wichita Royalty Co. v.
City Nat. Bank of Wichita Falls, 306 U. S. 103 (1939)—was
a diversity case decided in the wake of Erie R. Co. v. Tomp-
kins, 304 U. S. 64 (1938). Just four weeks before we handed
down Erie, the Court of Appeals had disclaimed its obliga-
tion to follow a controlling decision by the Texas Supreme
Court (indeed, one rendered in an earlier stage of the same
proceedings) on a matter of Texas commercial law. 306
U.S., at 106. The Court of Appeals then denied rehearing
on the theory that the Texas court had changed its mind and
now agreed with the former’s view of the law. Ibid. Our
decision to hear that case, which resulted in our rejection
of the lower court’s conclusion, was plainly motivated by a
concern to give effect to Erie’s new mandate.

That leaves the single example of Steele v. General Mills,
Inc., 329 U. S. 433 (1947), in which this Court granted cer-
tiorari because the lower court’s judgment “undermine[d]
the transportation policy of Texas.” Id., at 438. Decided
nearly 50 years ago and without successor, Steele is the
exception that proves the rule.

However irregular such grants were in the past, they are
now virtually unheard of. Indeed, in 1980 we codified our
already longstanding practice by eliminating as a consider-
ation for deciding whether to review a case the fact that “a
court of appeals has . . . decided an important state or terri-
torial question in a way in conflict with applicable state or
territorial law.” Compare this Court’s Rule 19(1)(b) (1970)
with this Court’s Rule 17.1 (1980). That deletion—the only
deletion of an entire category of cases—was intended to com-
municate our view that errors in the application of state law
are not a sound reason for granting certiorari, except in the
most extraordinary cases. Tellingly, the majority does not
cite a single example during the past 16 years in which we
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have departed from this reemphasized practice. This case

should not be the first.
Accordingly, I respectfully dissent from the decision to

grant the petition.
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CALDERON, WARDEN ». MOORE

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 95-1612. Decided June 17, 1996

Respondent Moore was convicted of first-degree murder in a California
state court and sentenced to death. The Federal District Court
granted habeas relief, thereby vacating the conviction and ordering peti-
tioner warden to release Moore from custody after 60 days unless the
State granted him a new trial. The State filed an appeal, but after its
applications to stay the order were denied, it set Moore for retrial and
simultaneously pursued its appeal. The Ninth Circuit dismissed the
appeal as moot, observing that the State had granted Moore a new trial.

Held: The case is not moot. An appeal should be dismissed as moot when
a court of appeals cannot grant any effectual relief whatever in favor of
an appellant. Mills v. Green, 159 U. S. 651, 653. However, the avail-
ability of a partial remedy is sufficient to prevent mootness. Such a
remedy is available to the State because a decision in its favor would
release it from the burden of providing a new trial for Moore. Thus,
the Ninth Circuit is not prevented from granting any effectual relief.

Certiorari granted; reversed and remanded.

PER CURIAM.

Respondent Charles Edward Moore, Jr., was convicted of
first-degree murder in a California state court, and sen-
tenced to death. The District Court granted habeas relief,
concluding that the state court had denied Moore his right
to self-representation under Faretta v. California, 422 U. S.
806 (1975). The District Court thus vacated the judgment
of conviction and ordered the warden, petitioner here, to “re-
lease Moore from custody after the expiration of 60 days un-
less, within 60 days hereof, the State of California grants
Moore the right to a new trial.” App. A to Brief in Opposi-
tion A65.

The State filed a notice of appeal and sought a stay of the
District Court’s order pending appeal, but its various stay
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applications were respectively denied by the District Court,
the Ninth Circuit, 56 F. 3d 39 (1995), and by JusTIiCE O’CON-
NOR, in her capacity as Circuit Justice for the Ninth Circuit.
The State accordingly set Moore for retrial, and simultane-
ously pursued its appeal of the District Court’s order on the
merits to the Ninth Circuit. The Court of Appeals, observ-
ing that the “State of California has granted petitioner
Charles Edward Moore, Jr., a new trial,” dismissed the
State’s appeal as moot. App. A to Pet. for Cert.

It is true, of course, that mootness can arise at any stage
of litigation, Steffel v. Thompson, 415 U.S. 452, 459, n. 10
(1974); that federal courts may not “give opinions upon moot
questions or abstract propositions,” Mills v. Green, 159 U. S.
651, 653 (1895); and that an appeal should therefore be dis-
missed as moot when, by virtue of an intervening event, a
court of appeals cannot grant “any effectual relief whatever”
in favor of the appellant, ibid. The available remedy, how-
ever, does not need to be “fully satisfactory” to avoid moot-
ness. Church of Scientology of Cal. v. United States, 506
U.S. 9,13 (1992). To the contrary, even the availability of a
“partial remedy” is “sufficient to prevent [a] case from being
moot.” Ibid.

In this case, to say the least, a “partial remedy” necessary
to avoid mootness will be available to the State of California
(represented here by petitioner). While the administrative
machinery necessary for a new trial has been set in motion,
that trial has not yet even begun, let alone reached a point
where the court could no longer award any relief in the
State’s favor. Because a decision in the State’s favor would
release it from the burden of the new trial itself, the Court
of Appeals is not prevented from granting “any effectual re-
lief whatever” in the State’s favor, Mills, supra, at 6563, and
the case is clearly not moot. We therefore grant respond-
ent’s motion to proceed in forma pauperis, grant petition
for a writ of certiorari, reverse the judgment of the Court
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of Appeals, and remand the case for further proceedings
consistent with this opinion.
It is so ordered.
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GRAY ». NETHERLAND, WARDEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 95-6510. Argued April 15, 1996—Decided June 20, 1996

At the start of petitioner’s Virginia trial for the capital murder of Richard
McClelland, the prosecution acknowledged that, should the trial reach
the penalty phase, it would introduce petitioner’s admissions to other
inmates that he had previously murdered Lisa Sorrell and her daughter.
The day that petitioner was convicted of the McClelland murder, the
prosecution disclosed that it would introduce additional evidence at sen-
tencing linking petitioner to the Sorrell murders, including crime scene
photographs and testimony from the Sorrell investigating detective and
medical examiner. Counsel moved to exclude evidence pertaining to
any felony for which petitioner had not been charged. Although coun-
sel also complained that he was not prepared for the additional evidence,
and that the defense was taken by surprise, he did not request a continu-
ance. The court denied the motions to exclude, and, after a hearing,
petitioner was sentenced to death. After exhausting his state reme-
dies, he sought federal habeas relief, claiming, as relevant here, that
inadequate notice prevented him from defending against the evidence
introduced at the penalty phase, and that the Commonwealth failed to
disclose exculpatory evidence regarding the Sorrell murders. The Dis-
trict Court initially denied relief, finding that petitioner had no constitu-
tional right to notice of individual testimony that the Commonwealth
planned to introduce at sentencing, and that the claim made under
Brady v. Maryland, 373 U. S. 83, was procedurally barred under Vir-
ginia law. However, the court later amended its judgment, concluding
that petitioner was denied due process when the Commonwealth failed
to provide fair notice of what Sorrell murder evidence would be intro-
duced. In reversing, the Fourth Circuit found that granting habeas re-
lief would give petitioner the benefit of a new rule of federal constitu-
tional law, in violation of Teague v. Lane, 489 U. S. 288. The grant of
certiorari is limited to petitioner’s notice-of-evidence and Brady claims.

Held:

1. Petitioner’s Brady claim is procedurally defaulted. He never
raised that claim in state court, and, because he knew of its grounds
when he filed his first state petition, Virginia law precludes review of
the defaulted claim in any future state habeas proceeding. This pro-
vides an independent and adequate state-law ground for the conviction
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and sentence, and thus prevents federal habeas review of the defaulted
claim, unless petitioner can demonstrate cause and prejudice for the
default. Teague v. Lane, supra, at 298. Because he has made no such
demonstration, his claim is not cognizable in a federal suit for the writ.
Pp. 161-162.

2. The misrepresentation claim raised by petitioner in his brief here
is remanded for the Court of Appeals to determine whether he in fact
raised that issue below. Pp. 162-166.

(@) In his brief, petitioner relies on two separate due process chal-
lenges to the manner in which the prosecution introduced evidence
about the Sorrell murders: a notice-of-evidence claim alleging that the
Commonwealth failed to give adequate notice of the evidence it would
use, and a misrepresentation claim alleging that the Commonwealth
misled him about the evidence it intended to present. For purposes
of exhausting state remedies, a habeas claim must include reference to
a specific federal constitutional guarantee, as well as a statement of the
facts entitling a petitioner to relief. Picard v. Connor, 404 U. S. 270.
A petitioner does not satisfy the exhaustion requirement by presenting
the state courts only with the facts necessary to state a claim for relief.
Nor is it enough to make a general appeal to a constitutional guarantee
as broad as due process to present the “substance” of such a claim to
a state court. Anderson v. Harless, 459 U. S. 4. Gardner v. Florida,
430 U.S. 349—on which petitioner relies for his notice-of-evidence
claim—and In re Ruffalo, 390 U.S. 544, Raley v. Ohio, 360 U. S. 423,
and Mooney v. Holohan, 294 U. S. 103—on which he relies for his mis-
representation claim—arise in widely differing contexts. The two
claims are separate. Pp. 162-165.

(b) If petitioner never raised the misrepresentation issue in state
proceedings, federal habeas review would be barred unless he could
demonstrate cause and prejudice for his failure to raise the claim in
state proceedings. However, if it was addressed in the federal proceed-
ings, the Commonwealth would have been obligated to raise procedural
default as a defense or lose the right to assert the defense thereafter.
If the Court of Appeals determines that the issue was raised, it should
consider whether the Commonwealth has preserved any defenses and
proceed to consider the claim and preserved defenses as appropriate.
Pp. 165-166.

3. Petitioner’s notice-of-evidence claim would require the adoption of
a new constitutional rule. Pp. 166-170.

(a) Petitioner contends that he was deprived of adequate notice
when he received only one day’s notice of the additional evidence, but,
rather than seeking a continuance, he sought to have all such evidence
excluded. For him to prevail, he must establish that due process re-
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quires that he receive more than a day’s notice of the Commonwealth’s
evidence. He must also show that due process required a continuance
whether or not he sought one, or that, if he chose not to seek a continu-
ance, exclusion was the only appropriate remedy. Only the adoption of
a new constitutional rule could establish these propositions. A defend-
ant has the right to notice of the charges against which he must defend.
In re Ruffalo, supra. However, he does not have a constitutional right
to notice of the evidence which the state plans to use to prove the
charges, and Brady, which addressed only exculpatory evidence, did
not create one. Weatherford v. Bursey, 429 U. S. 545, 559.  Gardner v.
Florida, supra, distinguished. Even if notice were required, exclusion
of evidence is not the sole remedy for a violation of such a right, since
a continuance could minimize prejudice. Taylor v. Illinois, 484 U. S.
400, 413. Petitioner made no such request here, and in view of his in-
sistence on exclusion, the trial court might well have felt that it would
have been interfering with counsel’s tactical decision to order a continu-
ance on its own motion. Pp. 166-170.

(b) The new rule petitioner proposes does not fall within Teague’s
second exception, which is for watershed rules of criminal procedure
implicating a criminal proceeding’s fundamental fairness and accuracy.
Whatever one may think of the importance of petitioner’s proposed rule,
it has none of the primacy and centrality of the rule adopted in Gideon
v. Wainwright, 372 U. S. 335, or other rules which may be thought to be
within the exception. Saffle v. Parks, 494 U. S. 484, 495. P. 170.

58 F. 3d 59, vacated and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed a
dissenting opinion, post, p. 171. GINSBURG, J., filed a dissenting opinion,
in which STEVENS, SOUTER, and BREYER, JJ., joined, post, p. 171.

Mark Evan Olive, by appointment of the Court, 516 U. S.
1170, argued the cause for petitioner. With him on the
briefs were Donald R. Lee, Jr., Paul G. Turner, and John
H. Blume.

John H. McLees, Jr., Assistant Attorney General of Vir-
ginia, argued the cause for respondent. With him on the
brief were James S. Gilmore I1I, Attorney General, and
David E. Anderson, Chief Deputy Attorney General.*

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner, convicted of capital murder, complains that his
right to due process of law under the Fourteenth Amend-
ment was violated because he was not given adequate notice
of some of the evidence the Commonwealth intended to use
against him at the penalty hearing of his trial. We hold that
this claim would necessitate a “new rule,” and that therefore
it does not provide a basis on which he may seek federal

habeas relief.
I

A

Richard McClelland was the manager of a department
store, Murphy’s Mart, in Portsmouth, Virginia. On May 2,
1985, at approximately 9:30 p.m., petitioner and Melvin
Tucker, a friend, both under the influence of cocaine, parked
in the parking lot of the Murphy’s Mart and watched McClel-
land and a store security guard inside. Shortly before mid-
night, McClelland and the guard came out of the store and
left in separate automobiles. With Tucker in the passenger
seat, petitioner followed McClelland, pulled in front of his
car at a stop sign, threatened him with a .32-caliber revolver,
ordered him into petitioner’s car, and struck him. Peti-
tioner and Tucker took McClelland’s wallet and threatened
to harm his family if he did not cooperate. Gray v. Com-
monwealth, 233 Va. 313, 340-341, 356 S. E. 2d 157, 172, cert.
denied, 484 U. S. 873 (1987).

Petitioner drove the car back to the Murphy’s Mart, where
he forced McClelland at gunpoint to reopen the store. They
filled three gym bags with money, totaling between $12,000
and $13,000. Petitioner drove McClelland and Tucker to a
service station, bought gasoline for his car and for a gas can
in the car’s trunk, and proceeded to a remote side road. He
took McClelland 15 to 20 feet behind the car and ordered him
to lie down. While MecClelland begged petitioner not to
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hurt or shoot him, petitioner assured him he would not be
harmed. Having thus assured McClelland, petitioner fired
six pistol shots into the back of his head in rapid succession.
233 Va., at 341-342, 356 S. E. 2d, at 172-173.

Leaving McClelland’s dead body on the side road, peti-
tioner and Tucker returned to the intersection where they
had seized him. Petitioner, telling Tucker he wanted to de-
stroy McClelland’s car as evidence, doused its interior with
gasoline and lit it with a match. Id., at 341-342, 356 S. E.
2d, at 173.

Petitioner and Tucker were later arrested and indicted in
the Circuit Court of the city of Suffolk on several counts,
including capital murder. Having evidence that petitioner
had announced before the killing that “he was going to get”
McClelland for having fired his wife from her job as a sales-
woman at the Murphy’s Mart, and that petitioner had told
other witnesses after the killing that he had performed it,
the prosecutor entered into a plea bargain with Tucker. In
return for being tried for first-degree murder instead of capi-
tal murder, Tucker would testify at petitioner’s trial about
events leading up to the killing and would identify petitioner
as the actual “trigger man.” Id., at 331, 356 S. E. 2d, at 167.

B

On Monday, December 2, 1985, petitioner’s trial began.
Petitioner’s counsel moved that the trial court order the
prosecution to disclose the evidence it planned to introduce
in the penalty phase. The prosecutor acknowledged that “in
the event [petitioner] is found guilty we do intend to intro-
duce evidence of statements he has made to other people
about other crimes he has committed of which he has not
been convicted.” 14 Record 8. In particular, the prosecu-
tion intended to show that petitioner had admitted to a noto-
rious double murder in Chesapeake, a city adjacent to Suf-
folk. Lisa Sorrell and her 3-year-old daughter, Shanta, had
been murdered five months before McClelland was killed.
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The prosecutor told petitioner’s counsel in court that the only
evidence he would introduce would be statements by peti-
tioner to Tucker or fellow inmates that he committed these
murders. Id., at 11.

On Thursday, December 5, 1985, the jury convicted peti-
tioner on all counts. That evening, the prosecution in-
formed petitioner’s counsel that the Commonwealth would
introduce evidence, beyond petitioner’s own admissions,
linking petitioner to the Sorrell murders. The additional
evidence included photographs of the crime scene and testi-
mony by the police detective who investigated the murders
and by the state medical examiner who performed autopsies
on the Sorrells’ bodies. The testimony was meant to show
that the manner in which Lisa and Shanta Sorrell had been
killed resembled the manner in which McClelland was Kkilled.
The next morning, petitioner’s counsel made two motions
“to have excluded from evidence during [the] penalty trial
any evidence pertaining to any . . . felony for which the
defendant has not yet been charged.” 18 1id., at 776. Coun-
sel argued that the additional evidence exceeded the scope
of unadjudicated-crime evidence admissible for sentencing
under Virginia law, because “[iJn essence, what [the prosecu-
tor is] doing is trying [the Sorrell] case in the minds of the
jurors.” Id., at 724 (citing Watkins v. Commonwealth, 229
Va. 469, 331 S. E. 2d 422 (1985), cert. denied, 475 U. S. 1099
(1986)). Although counsel also complained that he was not
“prepared for any of this [additional evidence], other than
[that petitioner] may have made some incriminating state-
ments,” 18 Record 725, and that the “[d]efense was taken by
surprise,” id., at 777, he never requested a continuance.
The trial court denied the motions to exclude.

During the sentencing phase, Tucker testified that, shortly
after the McClelland murder, petitioner pointed to a picture
of Lisa Sorrell in a newspaper and told Tucker that he had
“knocked off” Sorrell. Petitioner’s counsel did not cross-
examine Tucker. Officer Michael Slezak, who had investi-
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gated the Sorrell murders, testified that he found Lisa’s body
in the front seat of a partially burned automobile and Shan-
ta’s body in the trunk. Dr. Faruk Presswalla, the medical
examiner who had performed autopsies on the bodies, testi-
fied that Lisa was killed by six bullets to the head, shot from
a .32-caliber gun. Gray, supra, at 345, 356 S. E. 2d, at 175.
Petitioner’s counsel did not cross-examine Dr. Presswalla,
and only cross-examined Officer Slezak to suggest that
MecClelland’s murder may have been a “copycat” murder,
committed by a different perpetrator. 18 Record 793, 802.1

The jury fixed petitioner’s sentence for MecClelland’s
murder at death. The trial court entered judgment on the
verdicts for all the charges against petitioner and sentenced
him to death. The Virginia Supreme Court affirmed, 233
Va. 313, 356 S. E. 2d 157, and we denied certiorari, Gray v.
Virginia, 484 U. S. 873 (1987). The Suffolk Circuit Court
dismissed petitioner’s state petition for a writ of habeas cor-
pus. The Virginia Supreme Court affirmed the dismissal,
and we denied certiorari. Gray v. Thompson, 500 U. S. 949
(1991).

C

Petitioner then sought a writ of habeas corpus from the
United States District Court for the Eastern District of Vir-
ginia. With respect to the Sorrell murders, he argued, inter
alia, that he had “never been convicted of any of these
crimes nor was he awaiting trial for these crimes,” that the
Commonwealth “did not disclose its intentions to use the

1The prosecutor introduced this testimony as evidence of petitioner’s
future dangerousness. The prosecutor also introduced into evidence peti-
tioner’s criminal record, which included 13 felony convictions, at least 9 of
which were for crimes of violence, including armed robbery and malicious
wounding. Petitioner’s record revealed that he had locked a restaurant’s
employees in a food freezer while robbing the restaurant, and threatened
the lives of two persons other than McClelland. Gray v. Commonwealth,
233 Va. 313, 353, 356 S. E. 2d 157, 179, cert. denied, 484 U. S. 873 (1987).
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Sorrell murders as evidence against [him] until such a late
date that it was impossible for [his] defense counsel rea-
sonably to prepare or defend against such evidence at trial,”
and that Tucker “‘sold’ his testimony to the Commonwealth
for . . . less than a life sentence.” 1 Joint Appendix in
No. 94-4009 (CA4), pp. 32-33 (hereinafter J. A.).

The Commonwealth moved to dismiss the petition. To
clarify its arguments against petitioner’s Sorrell murder
claim, it characterized petitioner’s allegations as seven sepa-
rate subclaims. The first subclaim asserted that petitioner
was given “inadequate notice of the evidence which the Com-
monwealth intended to introduce to permit him to defend
against it,” and the third, relying on Brady v. Maryland, 373
U. S. 83 (1963), asserted that “[tlhe Commonwealth failed to
disclose evidence tending to prove that someone else had
committed the Sorrell murders.”? Respondent’s Brief in
Support of Motion to Dismiss in No. 3:91CV693 (ED Va.),
p- 2. According to the Commonwealth, the notice-of-
evidence subclaim was meritless and could not be the basis
for relief in federal habeas corpus proceedings because it
sought the retroactive application of a new rule of consti-
tutional law. Id., at 18-19, 19-20. The Commonwealth
alleged that the Brady subclaim had not been presented to
the state courts on direct appeal or in state habeas corpus
proceedings, and was thus procedurally barred under Va.
Code Ann. §8.01-654(B)(2) (1992). Respondent’s Brief in
Support of Motion to Dismiss, supra, at 19.

Initially, the District Court dismissed the habeas petition.
The court adopted the Commonwealth’s characterization of
petitioner’s Sorrell claim. See 1 J. A. 193. The court held
that petitioner was not entitled to relief on the notice-of-
evidence subclaim, because he “has no constitutional right
to notice of individual items of testimony which the Com-

2The other five subclaims are not relevant to our review.
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monwealth intends to introduce at the penalty phase.” Id.,
at 194. The court declined to review the Brady subclaim
because it was procedurally barred. 1 J. A. 194.

Later, on petitioner’s motion, the District Court amended
its judgment to find within petitioner’s Sorrell claim a spe-
cific due process claim about the admissibility of the Sorrell
murder evidence. Id., at 252. (In amending this judgment,
the court announced that it remained unchanged as to the
remaining claims, which it had dismissed. Id., at 251.)
After holding an evidentiary hearing on the Sorrell claim,
the District Court ordered that petitioner be granted a writ
of habeas corpus. The court characterized the claim as an
allegation that petitioner “was denied due process of law
under the Fourteenth Amendment of the United States Con-
stitution because the Commonwealth failed to provide fair
notice that evidence concerning the Sorrell murders would
be introduced at his penalty phase.” App. 348. Citing
Gardner v. Florida, 430 U. S. 349, 357-359 (1977), the court
determined that there was a constitutional defect in petition-
er’s penalty phase hearing: “Petitioner was confronted and
surprised by the testimony of officer Slezak and Dr. Press-
walla.” App. 349. This defect “violated [petitioner’s] right
to fair notice and rendered the hearing clearly unreliable,”
because petitioner’s attorneys had less than one day’s notice
of the additional evidence to be used against their client.
Id., at 349-350.

The Commonwealth appealed, arguing to the Fourth Cir-
cuit that to grant petitioner habeas relief would give him the
benefit of a new rule of federal constitutional law, in violation
of Teague v. Lane, 489 U. S. 288 (1989). The Fourth Circuit
reversed the judgment granting the writ, rejected petition-
er’s cross-appeals from the dismissal of several other claims,
and remanded with directions that the habeas corpus peti-
tion be dismissed. Gray v. Thompson, 58 F. 3d 59, 67 (1995).
The court distinguished Gardner, on which the District
Court had relied, because petitioner, unlike Gardner, “was
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not sentenced on the basis of any secret information.” 58
F. 3d, at 64. The court thus concluded that petitioner’s
notice-of-evidence claim “was not compelled by existing prec-
edent at the time his conviction became final,” and thus could
not be considered in federal habeas proceedings under
Teague. 58 F. 3d, at 64.

The Commonwealth scheduled petitioner’s execution for
December 14, 1995. Petitioner applied for a stay of execu-
tion and petitioned for a writ of certiorari from this Court.
We granted his stay application on December 13, 1995. 516
U.S. 1034. On January 5, 1996, we granted certiorari, lim-
ited to the questions whether petitioner’s notice-of-evidence
claim stated a new rule and whether the Commonwealth
violated petitioner’s due process rights under Brady by
withholding evidence exculpating him from responsibility
for the Sorrell murders. 516 U. S. 1037; see Pet. for Cert. i.

II

We first address petitioner’s Brady claim. The District
Court determined that “[t]his claim was not presented to the
Supreme Court of Virginia on direct appeal nor in state ha-
beas corpus proceedings,” and that “the factual basis of the
claim was available to [petitioner] at the time he litigated his
state habeas corpus petition,” and dismissed the claim on
this basis. 1 J. A. 194. Petitioner does not contest these
determinations in this Court.

Petitioner’s failure to raise his Brady claim in state court
implicates the requirements in habeas of exhaustion and pro-
cedural default. Title 28 U. S. C. § 2254(b) bars the granting
of habeas corpus relief “unless it appears that the applicant
has exhausted the remedies available in the courts of the
State.” Because “[t]his requirement . . . refers only to reme-
dies still available at the time of the federal petition,” Engle
v. Isaac, 456 U. S. 107, 126, n. 28 (1982), it is satisfied “if it is
clear that [the habeas petitioner’s] claims are now procedur-
ally barred under [state] law,” Castille v. Peoples, 489 U. S.
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346, 351 (1989). However, the procedural bar that gives
rise to exhaustion provides an independent and adequate
state-law ground for the conviction and sentence, and thus
prevents federal habeas corpus review of the defaulted claim,
unless the petitioner can demonstrate cause and prejudice
for the default. Teague v. Lane, supra, at 298; Isaac, supra,
at 126, n. 28, 129; Wainwright v. Sykes, 433 U. S. 72, 90-91
(1977).

In Virginia, “[n]Jo writ [of habeas corpus ad subjiciendum]
shall be granted on the basis of any allegation the facts of
which petitioner had knowledge at the time of filing any pre-
vious petition.” Va. Code Ann. §8.01-654(B)(2) (1992). Be-
cause petitioner knew of the grounds of his Brady claim
when he filed his first petition, §8.01-654(B)(2) precludes re-
view of petitioner’s claim in any future state habeas proceed-
ing. Because petitioner makes no attempt to demonstrate
cause or prejudice for his default in state habeas proceed-
ings, his claim is not cognizable in a federal suit for the writ.

II1
A

Petitioner makes a separate due process challenge to the
manner in which the prosecution introduced evidence about
the Sorrell murders. We perceive two separate claims in
this challenge. As we will explain in greater detail below,
petitioner raises a “notice-of-evidence” claim, which alleges
that the Commonwealth deprived petitioner of due process
by failing to give him adequate notice of the evidence the
Commonwealth would introduce in the sentencing phase of
his trial. He raises a separate “misrepresentation” claim,
which alleges that the Commonwealth violated due process
by misleading petitioner about the evidence it intended to
use at sentencing.

In Picard v. Connor, 404 U. S. 270 (1971), we held that,
for purposes of exhausting state remedies, a claim for relief
in habeas corpus must include reference to a specific federal
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constitutional guarantee, as well as a statement of the facts
that entitle the petitioner to relief. We considered whether
a habeas petitioner was entitled to relief on the basis of a
claim, which was not raised in the state courts or in his fed-
eral habeas petition, that the indictment procedure by which
he was brought to trial violated equal protection. Id., at
271. In announcing that “the substance of a federal habeas
corpus claim must first be presented to the state courts,” id.,
at 278, we rejected the contention that the petitioner satis-
fied the exhaustion requirement of 28 U. S. C. §2254(b) by
presenting the state courts only with the facts necessary to
state a claim for relief. “The [state court] dealt with the
arguments [the habeas petitioner] offered; we cannot fault
that court for failing also to consider sua sponte whether the
indictment procedure denied [the petitioner] equal protection
of the laws.” Id., at 277.

We have also indicated that it is not enough to make a
general appeal to a constitutional guarantee as broad as
due process to present the “substance” of such a claim to a
state court. In Anderson v. Harless, 459 U. S. 4 (1982), the
habeas petitioner was granted relief on the ground that it
violated due process for a jury instruction to obviate the
requirement that the prosecutor prove all the elements of
the crime beyond a reasonable doubt. Id., at 7 (citing Sand-
strom v. Montana, 442 U. S. 510 (1979)). The only manner
in which the habeas petitioner had cited federal authority
was by referring to a state-court decision in which “the de-
fendant . . . asserted a broad federal due process right to jury
instructions that properly explain state law.” 459 U. S., at
7 (internal quotation marks omitted). Our review of the
record satisfied us that the Sandstrom claim “was never pre-
sented to, or considered by, the [state] courts,” but we found
it especially significant that the “broad federal due process
right” that the habeas petition might have been read to
incorporate did not include “the more particular analysis
developed in cases such as Sandstrom.” 459 U. S., at 7.
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The due process challenge in petitioner’s brief relies on
two “particular analys[es]” of due process. Ibid. Relying
on cases like Gardner v. Florida, 430 U. S. 349 (1977), and
Skipper v. South Carolina, 476 U. S. 1 (1986), petitioner ar-
gues that he should have been given “‘such notice of the
issues involved in the [sentencing] hearing as [would have]
reasonably enable[d] him to prepare his case,”” Brief for
Petitioner 32 (quoting B. Schwartz, Administrative Law 283
(2d ed. 1984)), and that he was denied “a fair opportunity
to be heard on determinative sentencing issues,” Brief for
Petitioner 33. This right stems from the defendant’s “legiti-
mate interest in the character of the procedure which leads
to the imposition of sentence” of death, Gardner, 430 U. S.,
at 358, which justifies giving him an “opportunity to deny”
potentially determinative sentencing information, id., at 362.

“Yet another way in which the state may unconstitution-
ally . .. deprive [a defendant] of a meaningful opportunity to
address the issues, is simply by misinforming him.” Brief
for Petitioner 34. Petitioner cites In re Ruffalo, 390 U. S.
544 (1968), Raley v. Ohio, 360 U. S. 423 (1959), and Mooney
v. Holohan, 294 U. S. 103 (1935), for this proposition. Ruf-
falo was a disbarment proceeding in which this Court held
that the disbarred attorney had not been given notice of the
charges against him by the Ohio committee which adminis-
tered bar discipline. 390 U. S., at 550. In Raley, the chair-
man and members of a state investigating commission as-
sured witnesses that the privilege against self-incrimination
was available to them, but when the witnesses were con-
victed for contempt the Supreme Court of Ohio held that a
state immunity statute rendered the Fifth Amendment priv-
ilege unavailable. 360 U. S., at 430-434. And in Mooney v.
Holohan, the defendant alleged that the prosecution know-
ingly used perjured testimony at his trial. 294 U. S., at 110.

Gardner, Ruffalo, Raley, and Mooney arise in widely dif-
fering contexts. Gardner forbids the use of secret testi-
mony in the penalty proceeding of a capital case which the



Cite as: 518 U. S. 152 (1996) 165

Opinion of the Court

defendant has had no opportunity to consider or rebut. Ruf-
falo deals with a defendant’s right to notice of the charges
against him. Whether or not Ruffalo might have supported
petitioner’s notice-of-evidence claim, see infra, at 169-170,
it does not support the misrepresentation claim for which
petitioner cites it. Mooney forbade the prosecution to en-
gage in “a deliberate deception of court and jury.” 294 U. S.,
at 112. Raley, though involving no deliberate deception,
held that defendants who detrimentally relied on the as-
surance of a committee chairman could not be punished for
having done so. Mooney, of course, would lend support to
petitioner’s claim if it could be shown that the prosecutor
deliberately misled him, not just that he changed his mind
over the course of the trial. The two claims are separate.

B

The Commonwealth argues that the misrepresentation
claim “was never argued before in any court.” Brief for
Respondent 39. If petitioner never presented this claim
on direct appeal or in state habeas proceedings, federal
habeas review of the claim would be barred unless petitioner
could demonstrate cause and prejudice for his failure to raise
the claim in state proceedings. Supra, at 161-162. If the
claim was not raised or addressed in federal proceedings,
below, our usual practice would be to decline to review it.
Yee v. Escondido, 503 U. S. 519, 533 (1992).

There is some ambiguity as to whether the misrepresenta-
tion claim was raised or addressed in the District Court or
the Court of Appeals. On the one hand, the District Court
ordered relief primarily on the basis of Gardner, 1. e., lack of
notice. Supra, at 160. On the other hand, some of the Dis-
trict Court findings advert to a deliberate decision by the
prosecutor to mislead petitioner’s counsel for tactical advan-
tage. See,e. g., App. 348, 350. The ambiguity in the federal
record complicates the state-court procedural default issue,
because procedural default is an affirmative defense for the
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Commonwealth. If the misrepresentation claim was ad-
dressed at some stage of federal proceedings, the Common-
wealth would have been obligated to raise procedural default
as a defense, or lose the right to assert the defense thereaf-
ter. See Jenkins v. Anderson, 447 U. S. 231, 234, n. 1 (1980);
see also Schiro v. Farley, 510 U. S. 222, 227-228 (1994).

We remand for the Court of Appeals to determine whether
petitioner in fact raised what in his briefs on the merits to
this Court he asserts has been his “fundamental complaint
throughout this litigation . . . : the Commonwealth’s affirm-
ative misrepresentation regarding its presentation of the
Sorrell murders . . . deprived Petitioner of a fair sentencing
proceeding.” Reply Brief for Petitioner 4-5. If the mis-
representation claim was raised, the Court of Appeals should
consider whether the Commonwealth has preserved any de-
fenses to it and proceed to consider the claim and preserved

defenses as appropriate.
C

We turn to the notice-of-evidence claim, and consider
whether the Court of Appeals correctly concluded that this
claim sought the retroactive application of a new rule of fed-
eral constitutional law. We have concluded that the writ’s
purpose may be fulfilled with the least intrusion necessary
on States’ interest of the finality of criminal proceedings by
applying constitutional standards contemporaneous with the
habeas petitioner’s conviction to review his petition. See
Teague, 489 U.S., at 309-310 (opinion of O’CONNOR, J.).
Thus, habeas relief is appropriate only if “a state court
considering [the petitioner’s] claim at the time his conviction
became final would have felt compelled by existing prece-
dent to conclude that the rule [he] seeks was required by the
Constitution.” Saffle v. Parks, 494 U. S. 484, 488 (1990).

At the latest, petitioner knew at the start of trial that
the prosecutor intended to introduce evidence tending to
show that he committed the Sorrell murders. He knew then
that the Commonwealth would call Tucker to the stand to
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repeat his statement that petitioner had admitted to commit-
ting the murders.> See App. 340; 14 Record 8-9. He none-
theless contends that he was deprived of adequate notice
of the other witnesses, the police officer and the medical ex-
aminer who had investigated the Sorrell murders, whom he
was advised that the prosecutor would call only on the eve-
ning before the sentencing hearing. App. 342; 18 Record
777. But petitioner did not attempt to cure this inadequacy
of notice by requesting more time to respond to this evi-
dence. He instead moved “to have excluded from evidence
during this penalty trial any evidence pertaining to any
other—any felony for which the defendant has not yet been
charged.”* Id., at 776.

On these facts, for petitioner to prevail on his notice-of-
evidence claim, he must establish that due process requires
that he receive more than a day’s notice of the Common-
wealth’s evidence. He must also establish that due process
required a continuance whether or not he sought one, or that,
if he chose not to seek a continuance, exclusion was the only
appropriate remedy for the inadequate notice. We conclude
that only the adoption of a new constitutional rule could
establish these propositions.

A defendant’s right to notice of the charges against which
he must defend is well established. In re Ruffalo, 390 U. S.

3When petitioner did object later, at the start of the penalty phase, to
the admission of all the Sorrell murder evidence, counsel conceded that he
would have been prepared to refute such evidence if it had consisted only
of testimony by Tucker or petitioner’s fellow inmates that petitioner had
admitted to killing the Sorrells. See 18 Record 722, 780.

4The District Court described petitioner’s counsel as having made a
“plea for additional time to prepare.” App. 343. The Court of Appeals
found this plea insufficient to have legal effect in court: “If the defense felt
unprepared to undertake effective cross-examination, one would think a
formal motion for continuance would have been forthcoming, but none was
ever made; counsel moved only that the evidence be excluded.” Gray
v. Thompson, 58 F. 3d 59, 64 (CA4 1995). We agree with the Court of
Appeals.
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544 (1968); Cole v. Arkansas, 333 U.S. 196 (1948). But a
defendant’s claim that he has a right to notice of the evidence
that the state plans to use to prove the charges stands on
quite a different footing. We have said that “the Due Proc-
ess Clause has little to say regarding the amount of discovery
which the parties must be afforded.” Wardius v. Oregon,
412 U. S. 470, 474 (1973). In Weatherford v. Bursey, 429
U.S. 545 (1977), we considered the due process claim of a
defendant who had been convicted with the aid of surprise
testimony of an accomplice who was an undercover agent.
Although the prosecutor had not intended to introduce the
agent’s testimony, he changed his mind the day of trial. Id.,
at 549. To keep his cover, the agent had told the defendant
and his counsel that he would not testify against the defend-
ant. Id., at 560. We rejected the defendant’s claim, ex-
plaining that “[t]here is no general constitutional right to dis-
covery in a criminal case, and Brady,” which addressed only
exculpatory evidence, “did not create one,” id., at 559. To
put it mildly, these cases do not compel a court to order the
prosecutor to disclose his evidence; their import, in fact, is
strongly against the validity of petitioner’s claim.

Petitioner relies principally on Gardner v. Florida, 430
U. S. 349 (1977), for the proposition that a defendant may not
be sentenced to death “on the basis of information which he
had no opportunity to deny or explain.” Id., at 362 (opinion
of STEVENS, J.). In Gardner, the trial court sentenced the
defendant to death relying in part on evidence assembled in
a presentence investigation by the state parole commission;
the “investigation report contained a confidential portion
which was not disclosed to defense counsel.” Id., at 353.
Gardner literally had no opportunity to even see the con-
fidential information, let alone contest it. Petitioner in the
present case, on the other hand, had the opportunity to hear
the testimony of Officer Slezak and Dr. Presswalla in open
court, and to cross-examine them. His claim to notice is



Cite as: 518 U. S. 152 (1996) 169

Opinion of the Court

much more akin to the one rejected in Weatherford, supra,
than to the one upheld in Gardner.

Even were our cases otherwise on the notice issue, we
have acknowledged that exclusion of evidence is not the sole
remedy for a violation of a conceded right to notice of an
alibi witness. 1In Taylor v. Illinois, 484 U. S. 400 (1988), we
said that in this situation “a less drastic sanction is always
available. Prejudice . . . could be minimized by granting a
continuance.” Id., at 413. Here, counsel did not request a
continuance; he argued only for exclusion. Counsel argued
that the evidence should be excluded not only because he
was not prepared to contest the evidence, but also because
it exceeded the standard in Virginia, Watkins v. Common-
wealth, 229 Va. 469, 331 S. E. 2d 422 (1985), for relevance of
unsolved-crime evidence to sentencing. See 18 Record 723.
In view of petitioner’s insistence on exclusion of the evi-
dence, the trial court might well have felt that it would have
been interfering with a tactical decision of counsel to order
a continuance on its own motion.

The dissent argues that petitioner seeks the benefit of
a well-established rule, that “a capital defendant must be
afforded a meaningful opportunity to explain or deny the
evidence introduced against him at sentencing.” Post, at
180. Because we disagree with the dissent’s assertion that
petitioner moved for a continuance, we disagree with its
characterization of the constitutional rule underlying his
claim for relief. Compare supra, at 166-167, and n. 4, with
post, at 184-185, n. 11. The dissent glosses over the similar-
ities between this case and Weatherford, which “‘dic-
tate[s],”” post, at 180, the disposition of petitioner’s claim—
adversely to petitioner—more clearly than any precedent
cited by the dissent. But even without Weatherford and
petitioner’s failure to move for a continuance, we would still
think the new-rule doctrine “would be meaningless if applied
at this level of generality.” Sawyer v. Smath, 497 U. S. 227,
236 (1990). We therefore hold that petitioner’s notice-of-
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evidence claim would require the adoption of a new constitu-
tional rule.
D

Petitioner argues that relief should be granted nonethe-
less, because the new rule he proposes falls within one of
Teague’s two exceptions. “The first exception permits the
retroactive application of a new rule if the rule places a class
of private conduct beyond the power of the State to pro-
scribe.”  Parks, 494 U. S., at 494 (citing Teague, 489 U. S.,
at 311). This exception is not at issue here. “The second
exception is for ‘watershed rules of criminal procedure’ im-
plicating the fundamental fairness and accuracy of the crimi-
nal proceeding.” Parks, supra, at 495 (citing Teague, supra,
at 311; Butler v. McKellar, 494 U. S. 407, 416 (1990)). Peti-
tioner argues that his notice-of-evidence new rule is “man-
dated by long-recognized principles of fundamental fairness
critical to accuracy in capital sentencing determinations.”
Brief for Petitioner 47.

We observed in Saffle v. Parks that the paradigmatic ex-
ample of a watershed rule of criminal procedure is the re-
quirement that counsel be provided in all criminal trials for
serious offenses. 494 U. S., at 495 (citing Gideon v. Wain-
wright, 372 U. S. 335 (1963)). “Whatever one may think of
the importance of [petitioner’s] proposed rule, it has none of
the primacy and centrality of the rule adopted in Gideon or
other rules which may be thought to be within the excep-
tion.” Parks, supra, at 495. The rule in Teague therefore
applies, and petitioner may not obtain habeas relief on his
notice-of-evidence claim.

Iv

We hold that petitioner’s Brady claim is procedurally
defaulted and that his notice-of-evidence claim seeks retro-
active application of a new rule. Neither claim states a
ground upon which relief may be granted in federal habeas
corpus proceedings. However, we vacate the judgment of
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the Court of Appeals and remand the case for consideration
of petitioner’s misrepresentation claim in proceedings con-
sistent with this opinion.

It is so ordered.

JUSTICE STEVENS, dissenting.

JUSTICE GINSBURG has cogently explained why well-
settled law requires the reversal of the judgment of the
Court of Appeals. I join her opinion with this additional
observation. The evidence tending to support the proposi-
tion that petitioner committed the Sorrell murders was not
even sufficient to support the filing of charges against him.
Whatever limits due process places upon the introduction of
evidence of unadjudicated conduct in capital cases, they
surely were exceeded here. Given the “vital importance”
that “any decision to impose the death sentence be, and ap-
pear to be, based on reason rather than caprice or emotion,”
the sentencing proceeding would have been fundamentally
unfair even if the prosecutors had given defense counsel fair
notice of their intent to offer this evidence. See Gardner v.
Florida, 430 U. S. 349, 357-358 (1977) (opinion of STEVENS,
J.).

JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUS-
TICE SOUTER, and JUSTICE BREYER join, dissenting.

Basic to due process in criminal proceedings is the right
to a full, fair, potentially effective opportunity to defend
against the State’s charges. Petitioner Gray was not ac-
corded that fundamental right at the penalty phase of his
trial for capital murder. I therefore conclude that no “new
rule” is implicated in his petition for habeas corpus, and
dissent from the Court’s decision, which denies Gray the
resentencing proceeding he seeks.

I

Petitioner Coleman Gray’s murder trial began on Monday,
December 2, 1985, in the city of Suffolk, Virginia. He was
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charged with killing Richard McClelland during the commis-
sion of a robbery, a capital offense. Va. Code Ann. §18.2—
31(4) (Supp. 1995). Under Virginia law, the trial would pro-
ceed in two stages: During the guilt phase, the jury would
determine whether Gray was guilty of capital murder; and
during the penalty phase, the jury would decide whether
Gray should be sentenced to death or life imprisonment.
See Va. Code Ann. §19.2-264.4(A) (1995).

At an in-chambers conference before the guilt phase
began, Gray’s lawyers requested a court order directing
the prosecutor to disclose the evidence he would introduce
during the penalty phase if Gray were convicted.! Defense
counsel wanted to know, in particular, whether the prose-
cutor planned to introduce evidence relating to the murders
of Lisa Sorrell and her 3-year-old daughter, Shanta. De-
fense counsel informed the trial court of the basis for the
request:

“. .. Your Honor, this is my concern. We will prob-
ably at the very best stop in the middle of the day or
late in the afternoon and start the penalty trial the next
day. . ..[W]e have good reason to believe that [the prose-
cutor] is going to call people to introduce a statement
that our client supposedly made to another inmate that
he murdered [the Sorrells] which were very violent and
well-known crimes throughout this entire area.

“If that comes in we are going to want to know it in
advance so we can be prepared on our argument. . . . It’s
absolute dynamite.” 3 Joint Appendix in No. 94-4009
(CA4), pp. 1328-1329 (hereinafter J. A.).

1'This request was made pursuant to Peterson v. Commonwealth, 225
Va. 289, 302 S. E. 2d 520 (1983), which instructed that, under Virginia law,
the “preferred practice” in capital trials “is to make known to [the defend-
ant] before trial the evidence that is to be adduced at the penalty stage if
he is found guilty.” Id., at 298, 302 S. E. 2d, at 526.
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The Sorrell murders “were one of the most highly publi-
cized crimes in the history of the Tidewater, Virginia area.”
App. 341. In December 1984, five days after they were re-
ported missing, Lisa and Shanta Sorrell were found dead in
a partially burned car in Chesapeake, Virginia, a city that
shares borders with Suffolk. Lisa’s body was slumped in
the front passenger seat of the car; she had been shot in the
head six times. Shanta had been removed from her car seat
and locked in the trunk, where she died after inhaling smoke
produced by the fire in the car’s passenger compartment.
Neither Gray nor anyone else has ever been charged with
commission of the Sorrell murders.?

In response to defense counsel’s disclosure request, the
prosecutor told Gray’s lawyers and the court that he would
introduce “statements” Gray had made to other inmates in
which Gray allegedly admitted killing the Sorrells. The fol-
lowing exchange then took place between defense counsel
Moore and prosecutor Ferguson:

“MR. MOORE: Is it going to be evidence or just his
statement?

“MR. FERGUSON: Statements that your client made.

“MR. MOORE: Nothing other than statements?

“MR. FERGUSON: To other people, that’s correct.
Statements made by your client that he did these
things.” 3 J. A. 1331 (emphasis added).

2That Gray had not been convicted of killing the Sorrells would not,
under Virginia law, bar admission of evidence relating to those crimes
during the penalty phase of his trial. One of Virginia’s two aggravating
circumstances requires the jury to determine whether “there is a probabil-
ity that the defendant would commit criminal acts of violence that would
constitute a continuing serious threat to society.” Va. Code Ann. §19.2—
264.2 (1995). The Virginia Supreme Court has held that “evidence of
prior unadjudicated criminal conduct . . . may be used in the penalty phase
to prove the defendant’s propensity to commit criminal acts of violence in
the future.” Watkins v. Commonwealth, 229 Va. 469, 488, 331 S. E. 2d
422, 436 (1985).
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After the in-chambers conference ended, the guilt phase of
the trial began. Three days later, at 4 o’clock on Thursday
afternoon, December 5, the jury returned a verdict finding
Gray guilty of the capital murder of McClelland. Proceed-
ings were adjourned for the day, with the penalty phase to
begin at 9:30 the next morning.

That evening, the prosecutor informed defense counsel
that, in addition to Gray’s statements, he planned to intro-
duce further evidence relating to the Sorrell murders. That
further evidence included: (1) the testimony of Detective
Slezak, the police officer who investigated the Sorrell mur-
ders, regarding his observations at the crime scene shortly
after the bodies of Lisa and Shanta were discovered; (2)
graphic photographs of the crime scene, depicting the inte-
rior of the partially burned car, Lisa’s body in the front seat,
and Shanta’s body in the trunk; (3) the testimony of Doctor
Presswalla, the state medical examiner who conducted the
autopsies of the victims, regarding the causes of their deaths;
(4) graphic photographs of the victims at the time of the
autopsies, including a photograph depicting the back of Lisa’s
head, shaved to reveal six gunshot wounds; and (5) Doctor
Presswalla’s autopsy reports. See App. 29-37, 40-47.

This additional evidence, advanced by the prosecutor on
the eve of the penalty phase, suggested that the Sorrell mur-
ders were carried out in a manner “strikingly similar” to the
murder of MecClelland. Gray v. Commonwealth, 233 Va.
313, 347, 356 S. E. 2d 157, 176 (1987). Like Lisa Sorrell,
McClelland had been shot six times in the head; his car, too,
had been partially burned. As defense counsel later ex-
plained, “the similarities between the McClelland murder
and the Sorrell murder would be obvious to anyone sitting
in a jury box.” App. 141.

On Friday morning, December 6, before trial proceedings
resumed, defense counsel informed the court of Thursday
evening’s developments. Gray’s lawyers told the court they
had learned for the first time the previous evening that the
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prosecutor planned to introduce evidence relating to the Sor-
rell murders other than Gray’s alleged statements. Counsel
stated that while they were prepared to rebut the state-
ments, they were “not prepared to rebut [the additional evi-
dence] . . . because of the shortness of notice.” 4 J. A. 2065.
“We are not prepared to try the Sorrell murder today,” coun-
sel told the court. “We have not been given sufficient no-
tice.” Ibid.

Gray’s lawyers argued that the case relied on by the prose-
cutor, Watkins v. Commonwealth, 229 Va. 469, 331 S. E. 2d
422 (1985), was distinguishable. There, counsel explained,
separate murder charges were outstanding against the de-
fendant, and “[t]he lawyers who were representing [Watkins]
in the first murder trial were already representing him with
respect to the second murders. They were aware of all the
charges, were aware of the evidence that was available to
the Commonwealth in the second murder charge and were
in a position to confront the evidence . . . that would come
in [during] the penalty trial.” 4 J. A. 20656-2066. In con-
trast to the situation in Watkins, counsel pointed out, “[wle
are not prepared for any of this, other than [Gray] may have
made some incriminating statements.” 4 J. A. 2067. The
trial court nonetheless ruled that the Sorrell murders evi-
dence was “admissible at this stage of the trial.” Id., at
2068.

The penalty phase of the trial then commenced. The
prosecutor, in keeping with his representations before the
guilt phase began, called Melvin Tucker to the stand.
Tucker was Gray’s accomplice in the McClelland murder;
he, along with Gray, had initially been charged with capital
murder. After plea negotiations, however, the prosecutor
agreed to reduce the charge against Tucker to first-degree
murder, a noncapital offense, in exchange for Tucker’s testi-
mony against Gray. App. 339, and n. 3. Tucker testified
during the guilt phase that Gray had been the “trigger man”
in McClelland’s murder.
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Tucker testified at the penalty phase that, shortly after
the MecClelland robbery, he and Gray “were searching
through the newspaper for some information” on the crime.
Id., at 22. According to Tucker, Gray stated that he had
“knocked off” Lisa Sorrell, and pointed to a picture of Lisa
Sorrell in the newspaper. Id., at 22-23.2 Gray’s lawyers
declined to cross-examine Tucker after his penalty phase tes-
timony; in their view, Tucker’s motive to lie had already been
adequately exposed during the guilt phase. See id., at 157
(testimony of defense counsel Moore) (“Melvin Tucker had
been . . . extensively . . . cross-examined during the guilt
phase . . .. The same jurors who were sitting there during
the guilt trial were there during the penalty phase and they
had been told and drawn a pretty accurate picture as to why
Melvin Tucker would strike a deal and tell anybody anything
they wanted to hear. To save his life. That didn’t need to
be brought up again.”).

The prosecutor then called Detective Slezak. Defense
counsel renewed their objection, outside the presence of the
jury, to admission of any evidence relating to the Sorrell
murders other than Gray’s statements. Counsel reiterated
that they had “had no notice of this,” and had been “taken
by surprise.” Id., at 25. What the prosecutor “is going
to do today,” they emphasized, “is not what he said he
was going to do at the beginning of trial.” Id., at 27. The
court adhered to its earlier ruling that the evidence was
admissible.

With nothing more than Tucker’s testimony linking Gray
to the Sorrell murders, the trial court then allowed the
prosecutor to introduce the testimony of Detective Slezak
and Doctor Presswalla, as well as crime scene and autopsy

3 As the District Court suggested, in one respect this version of events
is implausible. The McClelland murder occurred in May 1985, some six
months after the Sorrells had been killed. No newspaper from May 1985
containing a photograph of Lisa Sorrell was ever introduced into evidence.
See App. 343.
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photographs and the victims’ autopsy reports. See ante, at
157-158. During the defense case, Gray took the stand, ad-
mitted complicity in the McClelland murder but denied being
the “triggerman,” and denied any involvement in the Sor-
rell murders. App. 346-347. After closing arguments, in
which the prosecutor highlighted the similarities between
the Sorrell and McClelland murders, and urged that Gray’s
commission of the Sorrell murders demonstrated his “future
dangerous|ness],” see id., at 51-53, the jury fixed Gray’s pun-
ishment at death.

Gray unsuccessfully argued on direct appeal to the Vir-
ginia Supreme Court and in state habeas proceedings that
admission of the additional Sorrell murders evidence violated
his right to a fair trial under the Fourteenth Amendment.
Gray then filed a federal habeas petition in the United States
District Court for the Eastern District of Virginia. Gray
argued, among other things, that admission of the Sorrell
murders evidence violated his Fourteenth Amendment
rights. 1J. A. 35. Specifically, he asserted:

“The Commonwealth did not disclose its intentions to
use the Sorrell murders as evidence against Gray until
such a late date that it was impossible for Gray’s defense
counsel reasonably to prepare or defend against such
evidence at trial. Because of the late notice, . . . Gray
could not adequately prepare to defend his innocence
regarding the Sorrell murders.” Id., at 33.

The District Court concluded that other claims pressed by
Gray in his federal habeas petition were either procedurally
barred or meritless. The court found, however, that the
Sorrell evidence claim “was consistently raised in the State
courts and is not procedurally defaulted.” Id., at 253.
After conducting an evidentiary hearing, the District
Court granted Gray a writ of habeas corpus. Relying pri-
marily on Gardner v. Florida, 430 U. S. 349 (1977), the court
held that Gray’s due process rights were violated “because
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the Commonwealth failed to provide fair notice that evidence
concerning the Sorrell murders would be introduced at his
penalty phase,” App. 348; consequently, Gray became vulner-
able to a death sentence on the basis of information he had
scant opportunity to deny or explain, see id., at 349-351.
Recalling the prosecutor’s Monday morning affirmations that
he would introduce only Gray’s “statements,” the District
Court noted that Gray’s lawyers were “clearly and justifiably
. . . shocked” when the prosecutor reported, Thursday eve-
ning, his intention to introduce, the next day, further evi-
dence on the Sorrell murders. Id., at 350. “The only Sor-
rell murder evidence which [Gray’s lawyers] were prepared
to challenge,” the District Court recounted, “was the evi-
dence [the prosecutor] indicated he would introduce at the
outset of the trial: Melvin Tucker’s statement that Gray
allegedly had confessed to the murders.” Id., at 346. The
prosecutor’s surprise move had disarmed Gray’s counsel, the
District Court recognized, leaving them without capacity to
cross-examine Detective Slezak and Doctor Presswalla effec-
tively, with the result that the Sorrell murders evidence
“carrie[d] no assurance of reliability.” Id., at 351.

“The consequences of this surprise,” the District Court
found, “could not have been more devastating.” Id., at 350.
Most critically, the prosecutor’s “statements only” assurance
led defense counsel to forgo investigation of the details of
the Sorrell murders, including a review of the evidence col-
lected by the Chesapeake police department during its in-
vestigation of the crimes. See ibid. Had Gray’s lawyers
conducted such a review, they could have shown that none
of the forensic evidence collected by the Chesapeake police
directly linked Gray to the Sorrell murders.* Moreover, the
evidence the Chesapeake police did obtain “strongly sug-

4The District Court noted, in this regard, that an investigator engaged
by Gray’s federal habeas counsel had run a driving test indicating that
“Coleman Gray could not have performed the Sorrell murders on his wife’s
dinner hour, as the prosecutor speculated.” Id., at 345, n. 5.
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gested that Timothy Sorrell”—Lisa’s husband and Shanta’s
father—“actually committed the notorious murders.” Id.,
at 350-351.

Indeed, for a substantial period of time following the Sor-
rell murders, Timothy Sorrell was the prime suspect in the
case.” Police suspicion focused on Mr. Sorrell the night Lisa
and Shanta were found dead. When Detective Slezak and
another officer informed Mr. Sorrell of the grim discovery,
his statements and demeanor made the officers “highly sus-
picious.” Id., at 186.°

Police subsequently learned that Timothy Sorrell had an
apparent motive for the murders. Two weeks before Lisa
and Shanta were killed, the Sorrells obtained a life insurance
policy, which designated Timothy and Shanta as beneficiaries
in the event of Lisa’s death. Id., at 344."7 Lisa’s parents
later filed a lawsuit to stop Mr. Sorrell from obtaining the
proceeds of the insurance policy, alleging that he was respon-
sible for Lisa’s death. Ibid. In addition, police uncovered
evidence suggesting that Mr. Sorrell was involved in a stolen
merchandise ring at his place of employment, the Naval Sup-
ply Center, and that Lisa “was very angry and unhappy
about her husband’s apparent criminal activities.” Id., at
345.2 Based on this information, Detective Slezak asked the

5Police designated Mr. Sorrell as the sole suspect on evidence they sent
to crime labs for analysis. Id., at 344.

6 Asked to describe what about Mr. Sorrell’s demeanor made him suspi-
cious, Slezak testified: “I don’t know how to describe it other than to say
that it was not what you would expect to find in a situation like that. He
just seemed defensive.” Id., at 186.

"By contrast, police never established Gray’s supposed motive for killing
the Sorrells. Lisa was found with her jewelry (a necklace and gold ear-
rings) undisturbed, as well as cash and a postal money order for $280,
1id., at 316, suggesting that robbery was not the perpetrator’s motive, id.,
at 317.

8 Despite defense counsel’s pretrial request for all exculpatory evidence
pursuant to Brady v. Maryland, 373 U. S. 83 (1963), the prosecutor never
disclosed the evidence incriminating Timothy Sorrell. Gray presented a
Brady claim in his federal habeas petition, but the District Court noted
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local Commonwealth’s Attorney “to determine whether it
was appropriate to prosecute Timothy Sorrell.” Ibid.”

Assessing the prejudicial potency of the Sorrell murders
evidence admitted at the penalty phase of Gray’s trial, the
District Court concluded that the due process violation was
not harmless. Id., at 353. The District Court therefore va-
cated Gray’s death sentence, and remanded the case to the
state trial court for resentencing.

The Court of Appeals for the Fourth Circuit reversed.
Gray v. Thompson, 58 F. 3d 59 (1995). It held that federal
habeas relief was barred because Gray’s due process claim
depended on a “new rule” of constitutional law which, under
Teague v. Lane, 489 U. S. 288 (1989), could not be applied on
collateral review. The Court of Appeals accordingly re-
manded the case, directing the District Court to dismiss
Gray’s habeas petition.

II

A case announces a “new rule” under Teague “if the result
was not dictated by precedent existing at the time the de-
fendant’s conviction became final.” Id., at 301 (plurality
opinion). Gray’s conviction became final in 1987, when we
denied certiorari to review the Virginia Supreme Court’s de-
cision on direct appeal. See Gray v. Virginia, 484 U. S. 873
(1987). As explained below, precedent decided well before
1987 “dictates” the conclusion that Gray was not accorded
due process at the penalty phase of his trial.

Gray’s claim is encompassing, but it is fundamental.
Under the Due Process Clause, he contends, a capital defend-
ant must be afforded a meaningful opportunity to explain or
deny the evidence introduced against him at sentencing.
See Brief for Petitioner 45; Reply Brief for Petitioner 5.

that the claim had not been raised in state court, and therefore held it
procedurally barred. 1J. A. 194.

9 After Gray’s trial, the local prosecutor reportedly stated in an affidavit
that Mr. Sorrell was no longer a suspect. See 2 id., at 927 (news report
in The Virginian-Pilot, Jan. 7, 1986, p. D1).
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The District Court concluded that Gray was stripped of any
meaningful opportunity to explain or deny the Sorrell mur-
ders evidence, for his lawyers were unfairly “ambushed”—
clearly surprised and devastatingly disarmed by the prosecu-
tor’s decision, announced on the eve of the penalty trial, to
introduce extensive evidence other than Gray’s statements.
App. 349-351. Gray’s counsel reasonably relied on the
prosecutor’s unequivocal “statements only” pledge, see id.,
at 342, made at the outset of trial; based on the prosecutor’s
assurances, defense counsel spent no resources tracking
down information in police records on the Sorrell murders.
The prosecutor’s switch, altogether unanticipated by defense
counsel, left them with no chance to uncover, through their
own investigation, information that could have defused the
prosecutor’s case, in short, without time to prepare an effec-
tive defense. Id., at 351.

The Fourth Circuit recast Gray’s claim, transforming it
into an assertion of a broad constitutional right to discovery
in capital cases. See 58 F. 3d, at 64-65. This Court also
restates and reshapes Gray’s claim. The Court first slices
Gray’s whole claim into pieces; it then deals discretely with
each segment it “perceive[s],” ante, at 162: a “misrepresen-
tation” claim, ante, at 166; and a supposed ‘“notice-of-
evidence” claim, ante, at 166-170. Gray, himself, however,
has “never claimed a constitutional right to advance discov-
ery of the Commonwealth’s evidence.” Brief for Petitioner
46, n. 37, and accompanying text. His own claim is more
basic and should not succumb to artificial endeavors to divide
and conquer it.

There is nothing “new” in a rule that capital defendants
must be afforded a meaningful opportunity to defend against
the State’s penalty phase evidence. As this Court affirmed
more than a century ago: “Common justice requires that no
man shall be condemned in his person or property without
. .. an opportunity to make his defence.” Baldwin v. Hale,
1 Wall. 223, 233 (1864). See also Windsor v. McVeigh, 93
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U. S. 274, 277 (1876). A pro forma opportunity will not do.!
Due process demands an opportunity to be heard “at a mean-
ingful time and in a meaningful manner.” Armstrong v.
Manzo, 380 U. S. 545, 552 (1965); see In re Oliver, 333 U. S.
257, 275 (1948) (defendant must be afforded “a reasonable
opportunity to meet [the charges against him] by way of
defense or explanation”); Morgan v. United States, 304 U. S.
1, 18 (1938) (“The right to a hearing embraces not only
the right to present evidence but also a reasonable opportu-
nity to know the claims of the opposing party and to meet
them.”). Absent a full, fair, potentially effective opportu-
nity to defend against the State’s charges, the right to a
hearing would be “but a barren one.” Ibid.; see Mullane v.
Central Hanover Bank & Trust Co., 339 U. S. 306, 315 (1950)
(“process which is a mere gesture is not due process”).

In Gardner v. Florida, 430 U. S. 349 (1977), the principal
decision relied on by the District Court, we confirmed that
the sentencing phase of a capital trial “must satisfy the
requirements of the Due Process Clause.” Id., at 358 (plu-
rality opinion). Gardner presented the question whether a
defendant was denied due process when the trial judge sen-
tenced him to death relying in part on a presentence report,
including a confidential portion not disclosed to defense coun-
sel. Counsel’s deprivation of an “opportunity . . . to chal-
lenge the accuracy or materiality” of the undisclosed infor-
mation, id., at 356, the Gardner plurality reasoned, left a
manifest risk that “some of the information accepted in con-
fidence may [have been] erroneous, or . . . misinterpreted,”

WGt In re Gault, 387 U.S. 1, 33 (1967) (notice to parents the night
before a juvenile delinquency hearing was constitutionally inadequate; due
process requires that notice “be given sufficiently in advance of scheduled
court proceedings so that reasonable opportunity to prepare will be af-
forded”); Powell v. Alabama, 287 U.S. 45, 58 (1932) (defense counsel
appointed the morning of trial could not satisfy the constitutional re-
quirement because counsel lacked opportunity to investigate the case;
Court observed that “[tlo decide otherwise, would simply be to ignore
actualities”).
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id., at 359. As a basis for a death sentence, Gardner
teaches, information unexposed to adversary testing does
not qualify as reliable. See ibid. The Gardner Court
vacated the defendant’s sentence, concluding that he “was
denied due process of law when the death [penalty] was
imposed, at least in part, on the basis of information which
he had no opportunity to deny or explain.” Id., at 362.

Urging that Gardner fails to “dictate” a decision for Gray
here, the Commonwealth relies on the Fourth Circuit’s rea-
soning to this effect: Gardner was a case about “secrecy”;
Gray’s case is about “surprise.” See 58 F. 3d, at 65. There-
fore, Gray seeks an extension, not an application, of Gardner,
see Brief for Respondent 30, in Teague parlance, a ‘“new
rule,” Brief for Respondent 31. It would be an impermis-
sible “leap,” the Fourth Circuit maintained, to equate to a
failure to disclose, a disclosure in fact made, “but allegedly
so late as to be unfair.” 58 F. 3d, at 65.

Teague is not the straitjacket the Commonwealth misun-
derstands it to be. Teague requires federal courts to decide
a habeas petitioner’s constitutional claims according to the
“law prevailing at the time [his] conviction became final.”
489 U. S., at 306 (plurality opinion) (internal quotation marks
omitted). But Teague does not bar federal habeas courts
from applying, in “a myriad of factual contexts,” law that is
settled—here, the right to a meaningful chance to defend
against or explain charges pressed by the State. See
Wright v. West, 505 U. S. 277, 309 (1992) (KENNEDY, J., con-
curring in judgment) (“Where the beginning point is a rule
of this general application, a rule designed for the specific
purpose of evaluating a myriad of factual contexts, it will be
the infrequent case that yields a result so novel that it forges
a new rule, one not dictated by precedent.”).

The District Court did not “forgle] a new rule,” ibid., by
holding, on the facts of this case, that Gray was denied a
meaningful opportunity to challenge the Sorrell murders evi-
dence. Ordinarily, it is incumbent upon defense counsel,
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after receiving adequate notice of the triable issues, to pur-
sue whatever investigation is needed to rebut relevant evi-
dence the State may introduce. Here, however, in keeping
with the practice approved by Virginia’s highest court, see
supra, at 172, and n. 1, the prosecutor expressly delineated
the scope and character of the evidence he would introduce
with respect to the Sorrell murders: nothing other than
statements Gray himself allegedly made, see supra, at 173.
Gray’s lawyers reasonably relied on the prosecutor’s “state-
ments only” assurance by forgoing inquiry into the details of
the Sorrell crimes. Resource-consuming investigation, they
responsibly determined, was unnecessary to cast doubt on
the veracity of inmate “snitch” testimony, the only evidence
the prosecutor initially said he would offer.

Gray’s lawyers were undeniably caught short by the prose-
cutor’s startling announcement, the night before the penalty
phase was to begin, that he would in effect put on a “mini-
trial” of the Sorrell murders. At that point, Gray’s lawyers
could not possibly conduct the investigation and preparation
necessary to counter the prosecutor’s newly announced evi-
dence. Thus, at the penalty trial, defense counsel were re-
duced nearly to the role of spectators. Lacking proof, later
uncovered, that “strongly suggested” Timothy Sorrell, not
Gray, was the actual killer, App. 350-351, Gray’s lawyers
could mount only a feeble cross-examination of Detective
Slezak; counsel simply inquired of the detective whether
highly publicized crimes could prompt “copycat” crimes,
see 1d., at 37-40. Gray’s lawyers had no questions at all for
Doctor Presswalla, the medical examiner who testified about
the Sorrell autopsies. Id., at 47.11

1 The Court attaches weight to the failure of Gray’s lawyers to ask ex-
plicitly for deferral of the penalty phase. See ante, at 167, 169. It is
uncontested that defense counsel made no formal motion for a continuance.
But as the District Court described the morning-of-trial episode, counsel
“plealded] for additional time to prepare.” App. 343. And as earlier
noted, see supra, at 174-175, counsel was explicit about the dilemma con-
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In sum, the record shows, beyond genuine debate, that
Gray was not afforded a “meaningful” opportunity to defend
against the additional Sorrell murders evidence. The fatal
infection present in Gardner infects this case as well: De-
fense counsel were effectively deprived of an opportunity to
challenge the “accuracy or materiality” of information relied
on in imposing the death sentence. Gardner, 430 U. S., at
356. Unexposed to adversary testing, the Sorrell murders
evidence “carrie[d] no assurance of reliability.” App. 351.
The “debate between adversaries,” valued in our system of
justice for its contribution “to the truth-seeking function of
trials,” Gardner, 430 U. S., at 360, was precluded here by
the prosecutor’s eve-of-sentencing shift, and the trial court’s
tolerance of it. To hold otherwise “would simply be to
ignore actualities.” Powell v. Alabama, 287 U.S. 45, 58
(1932).12

fronting the defense: “We are not prepared to try the Sorrell murder
today.” 4 J. A.2065. The Court’s suggestion that “this plea [was] insuf-
ficient to have legal effect in court,” ante, at 167, n. 4, is puzzling. Neither
the Court, the Fourth Circuit, nor the Commonwealth has cited any Vir-
ginia authority for this proposition. Cf. Smith v. Estelle, 602 F. 2d 694,
701, n. 8 (CA5 1979) (“the state points us to no rule of Texas law saying
that moving for a continuance is the only way to object to surprise”), aff’d
on other grounds, 451 U. 8. 454 (1981). Given the potency of the evidence
in question, it is difficult to comprehend the Court’s speculation that de-
fense counsel, for “tactical” reasons, may have wanted only exclusion and
not more time. Compare ante, at 169, with Tr. of Oral Arg. 11 (counsel
for petitioner urged that if a trial judge is asked, “please stop this from
happening . . ., it violates my [client’s] right to a fair trial,” the existence
of that right should not turn on whether counsel next says, “please exclude
this evidence, as opposed to please give me more time”).

2 Weatherford v. Bursey, 429 U.S. 545 (1977), featured by the Court,
see ante, at 168, 169-170, hardly controls this case. There, the State’s
witness, and not the prosecutor, misled defense counsel. 429 U. S., at 560.
Furthermore, Weatherford did not involve the penalty phase of a capital
trial, a stage at which reliability concerns are most vital. Finally, the
defendant in Weatherford did not object at trial to the surprise witness,
and did not later show how he was prejudiced by the surprise. Id., at 561.
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* * *

For the reasons stated, I conclude that the District Court’s
decision vacating Gray’s death sentence did not rest on a
“new rule” of constitutional law. I would therefore reverse
the judgment of the Court of Appeals, and respectfully dis-
sent from this Court’s decision.
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LANE ». PENA, SECRETARY OF TRANSPORTATION,
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 95-365. Argued April 15, 1996—Decided June 20, 1996

Respondents terminated petitioner Lane’s enrollment at the United States
Merchant Marine Academy on the ground that his recently diagnosed
diabetes mellitus rendered him ineligible to be commissioned for service
in the Navy/Merchant Marine Reserve Program or as a Naval Reserve
Officer. Alleging that his separation from the Academy violated
§504(a) of the Rehabilitation Act of 1973—which prohibits, among other
things, discrimination on the basis of disability “under any program or
activity conducted by any Executive agency”’—Lane brought this suit
seeking reinstatement to the Academy, compensatory damages, and
other remedies. The District Court ordered him reinstated, but ulti-
mately ruled that he must be denied compensatory damages because
Congress has not waived the Federal Government’s sovereign immunity
against monetary damages awards for § 504(a) violations. The Court of
Appeals summarily affirmed.

Held: Congress has not waived the Government’s sovereign immunity
against monetary damages awards for §504(a) violations. Pp. 191-200.
(@) The requisite “unequivocal expression” of congressional intent to
grant such a waiver, see, e. g., Irwin v. Department of Veterans Affairs,
498 U. S. 89, 95, is lacking in the text of §505(a)(2), which decrees that
the remedies available for violations of Title VI of the Civil Rights Act
of 1964—including monetary damages awards, see, e.g., Franklin v.
Gwinnett County Public Schools, 503 U. S. 60, 70—apply also to § 504(a)
violations “by any . . . Federal provider of [financial] assistance.” This
provision makes no mention whatsoever of “program(s] or activit[ies]
conducted by any Executive agency,” the plainly more far-reaching lan-
guage Congress employed in §504(a) itself. The lack of the necessary
clarity of expression in §505(a)(2) is underscored by the precision with
which Congress has waived the Government’s sovereign immunity in
§§501 and 505(a)(1) of the Act and in the Civil Rights Act of 1991.
Lane’s contention that the larger statutory scheme indicates congres-
sional intent to “level the playing field” by subjecting the Government
to the same remedies as any and all other § 504(a) defendants is rejected.
Franklin, supra, at 69-71, distinguished. Pp. 191-197.
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(b) The “equalization” provision of §1003 of the Rehabilitation Act
Amendments of 1986—which, after waiving the States’ Eleventh
Amendment immunity from federal-court suit for violations of § 504 and
other civil rights statutes, specifies that legal and equitable remedies
are available in such a suit “to the same extent as . . . in the suit against
any public or private entity other than a State”—does not reveal con-
gressional intent to equalize the remedies available against all defend-
ants for §504(a) violations, such that federal agencies, like private enti-
ties, must be subject to monetary damages. Although Lane’s argument
to this effect is not without force, it is ultimately defeated by the exist-
ence of at least two other conceivable, if not entirely satisfactory, inter-
pretations of the equalization provision: (1) that “public . . . entit[ies]”
refers to the nonfederal public entities receiving federal financial assist-
ance that are covered by each of the referenced federal statutes; and (2)
that “public or private entit[ies]” is meant only to subject the States to
the scope of remedies available against either public or private §504
defendants, whatever the lesser (or perhaps the greater) of those reme-
dies might be. Pp. 197-200.

Affirmed.

(O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and ScALIA, KENNEDY, SOUTER, THOMAS, and GINSBURG, JJ., joined.
STEVENS, J., filed a dissenting opinion, in which BREYER, J., joined, post,
p- 200.

Walter A. Smath, Jr., argued the cause for petitioner.
With him on the briefs were Daniel B. Kohrman, Audrey J.
Anderson, Arthur B. Spitzer, and Steven R. Shapiro.

Beth S. Brinkmann argued the cause for respondents.
With her on the brief were Solicitor General Days, Assist-
ant Attorney General Humnger, Deputy Solicitor General
Bender, Barbara C. Biddle, and Christine N. Kohl.*

*Linda D. Kilb, Arlene B. Mayerson, and Patricia Shiu filed a brief
for the American Association of Retired Persons et al. as amici curiae
urging reversal.

Michael A. Greene and Jerry W. Lee filed a brief for the American
Diabetes Association as amicus curiae.
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JUSTICE O’CONNOR delivered the opinion of the Court.

Section 504(a) of the Rehabilitation Act of 1973, 87 Stat.
355, 29 U.S.C. §791 et seq. (Act or Rehabilitation Act),
prohibits, among other things, discrimination on the basis of
disability “under any program or activity conducted by any
Executive agency.” 29 U.S.C. §794(a) (1988 ed., Supp. V).
The question presented in this case is whether Congress
has waived the Federal Government’s sovereign immunity
against awards of monetary damages for violations of this
provision.

I

The United States Merchant Marine Academy is a federal
service academy that trains students to serve as commercial
merchant marine officers and as commissioned officers in the
United States Armed Forces. The Academy is administered
by the Maritime Administration, an organization within the
Department of Transportation. Petitioner James Griffin
Lane entered the Academy as a first-year student in July
1991 after meeting the Academy’s requirements for appoint-
ment, including passing a physical examination conducted by
the Department of Defense. During his first year at the
Academy, however, Lane was diagnosed by a private physi-
cian as having diabetes mellitus. Lane reported the diagno-
sis to the Academy’s Chief Medical Officer. The Academy’s
Physical Examination Review Board conducted a hearing
in September 1992 to determine Lane’s “medical suitability”
to continue at the Academy, following which the Board
reported to the Superintendent of the Academy that Lane
suffered from insulin-dependent diabetes.

In December 1992, Lane was separated from the Academy
on the ground that his diabetes was a “disqualifying condi-
tion,” rendering him ineligible to be commissioned for serv-
ice in the Navy/Merchant Marine Reserve Program or as a
Naval Reserve Officer. After unsuccessfully challenging his
separation before the Maritime Administrator, Lane brought
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suit in Federal District Court against the Secretary of the
Department of Transportation and other defendants, alleg-
ing that his separation from the Academy violated § 504(a) of
the Rehabilitation Act, 29 U.S. C. §794(a). He sought re-
instatement to the Academy, compensatory damages, attor-
ney’s fees, and costs.

The District Court granted summary judgment in favor of
Lane, concluding that his separation from the Academy
solely on the basis of his diabetes violated the Act. The
court ordered Lane reinstated to the Academy, and the Gov-
ernment did not dispute the propriety of this injunctive re-
lief. The Government did, however, dispute the propriety
of a compensatory damages award, claiming that the United
States was protected against a damages suit by the doctrine
of sovereign immunity. The District Court disagreed; it
ruled that Lane was entitled to a compensatory damages
award against the Government for its violation of §504(a),
but deferred resolution of the specific amount of damages
due. 867 F. Supp. 1050 (DC 1994).

Shortly thereafter, however, the Court of Appeals for the
District of Columbia Circuit ruled in Dorsey v. United States
Dept. of Labor, 41 F. 3d 1551 (1994), that the Act did not
waive the Federal Government’s sovereign immunity against
monetary damages for violations of §504(a). The court de-
nied compensatory damages based on the absence, in any
statutory text, of an “unequivocal expression” of congres-
sional intent to waive the Government’s immunity as to mon-
etary damages, and this Court’s instruction that waivers of
sovereign immunity may not be implied, see, e. g., Irwin v.
Department of Veterans Affairs, 498 U. S. 89, 95 (1990).

In light of Dorsey, the District Court vacated its prior
order to the extent that it awarded damages to Lane and
held that Lane was not entitled to a compensatory damages
award against the Federal Government. App. to Pet. for
Cert. ba—6a. Lane appealed. The Court of Appeals for the
District of Columbia Circuit first rejected Lane’s request for
initial en banc review to reconsider Dorsey, then granted the
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Government’s motion for summary affirmance. App. to Pet.
for Cert. 1a. We granted certiorari, 516 U. S. 1036 (1996),
to resolve the disagreement in the Courts of Appeals on the
important question whether Congress has waived the Fed-
eral Government’s immunity against monetary damages
awards for violations of §504(a) of the Rehabilitation Act.
Compare, e.g., Dorsey, supra, at 1554-1555, with J. L. v.
Social Security Admin., 971 F. 2d 260 (CA9 1992), and Doe
v. Attorney General, 941 F. 2d 780 (CA9 1991).

II
Section 504(a) of the Act provides that

“InJo otherwise qualified individual with a disability in
the United States . . . shall, solely by reason of her or
his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal finan-
cial assistance or under any program or activity con-
ducted by any Executive agency or by the United States
Postal Service.” 29 U. S. C. §794(a).

Section 505(a)(2) of the Act describes the remedies available
for a violation of §504(a): “The remedies, procedures, and
rights set forth in title VI of the Civil Rights Act of 1964
shall be available to any person aggrieved by any act or
failure to act by any recipient of Federal assistance or Fed-
eral provider of such assistance under [§504].” §794a(a)(2).
Because Title VI provides for monetary damages awards,
see Franklin v. Gwinnett County Public Schools, 503 U. S.
60, 70 (1992) (noting that “a clear majority” of the Court con-
firmed in Guardians Assn. v. Civil Serv. Comm™n of New
York City, 463 U. S. 582 (1983), that damages are available
under Title VI for intentional violations thereof), Lane reads
§§504(a) and 505(a)(2) together to establish a waiver of the
Federal Government’s sovereign immunity against monetary
damages awards for violations of §504(a) committed by Ex-
ecutive agencies.
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While Lane’s analysis has superficial appeal, it overlooks
one critical requirement firmly grounded in our precedents:
A waiver of the Federal Government’s sovereign immunity
must be unequivocally expressed in statutory text, see, e. g.,
United States v. Nordic Village, Inc., 503 U. S. 30, 33-34, 37
(1992), and will not be implied, Irwin v. Department of Veter-
ans Affairs, supra, at 95. Moreover, a waiver of the Gov-
ernment’s sovereign immunity will be strictly construed, in
terms of its scope, in favor of the sovereign. See, e.g.,
United States v. Williams, 514 U. S. 527, 531 (1995) (when
confronted with a purported waiver of the Federal Govern-
ment’s sovereign immunity, the Court will “construle] ambi-
guities in favor of immunity”); Library of Congress v. Shaw,
478 U. S. 310, 318 (1986); Lehman v. Nakshian, 4563 U. S. 156,
161 (1981) (“[Llimitations and conditions upon which the
Government consents to be sued must be strictly observed
and exceptions thereto are not to be implied”). To sustain
a claim that the Government is liable for awards of monetary
damages, the waiver of sovereign immunity must extend un-
ambiguously to such monetary claims. Nordic Village, 503
U. S, at 34. A statute’s legislative history cannot supply a
waiver that does not appear clearly in any statutory text;
“the ‘unequivocal expression’ of elimination of sovereign
immunity that we insist upon is an expression in statutory
text.” Id., at 37.

The clarity of expression necessary to establish a waiver
of the Government’s sovereign immunity against monetary
damages for violations of §504 is lacking in the text of the
relevant provisions. The language of §505(a)(2), the reme-
dies provision, is telling. In that section, Congress decreed
that the remedies available for violations of Title VI would
be similarly available for violations of § 504(a) “by any recipi-
ent of Federal assistance or Federal provider of such assist-
ance.” 29 U.S.C. §794a(a)(2). This provision makes no
mention whatsoever of “program[s] or activit[ies] conducted
by any Executive agency,” the plainly more far-reaching
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language Congress employed in §504(a) itself. Whatever
might be said about the somewhat curious structure of the
liability and remedy provisions, it cannot be disputed that a
reference to “Federal provider[s]” of financial assistance in
§505(a)(2) does not, without more, establish that Congress
has waived the Federal Government’s immunity against
monetary damages awards beyond the narrow category of
§504(a) violations committed by federal funding agencies
acting as such—that is, by “Federal provider[s].”

The lack of clarity in § 505(a)(2)’s “Federal provider” provi-
sion is underscored by the precision with which Congress
has waived the Federal Government’s sovereign immunity
from compensatory damages claims for violations of §501
of the Rehabilitation Act, 29 U. S. C. §791, which prohibits
discrimination on the basis of disability in employment deci-
sions by the Federal Government. In §505(a)(1), Congress
expressly waived the Federal Government’s sovereign im-
munity against certain remedies for violations of §501:

“The remedies, procedures, and rights set forth in sec-
tion 717 of the Civil Rights Act of 1964 [which allows
monetary damages] . . . shall be available, with respect
to any complaint under section 501 of this Act, to any
employee or applicant for employment aggrieved by the
final disposition of such complaint, or by the failure
to take final action on such complaint.” 29 U.S.C.
§ 794a(a)(1).

Section 505(a)(1)’s broad language—“any complaint under
section 501”—suggests by comparison with §505(a)(2) that
Congress did not intend to treat all § 504(a) defendants alike
with regard to remedies. Had Congress wished to make
Title VI remedies available broadly for all § 504(a) violations,
it could easily have used language in §505(a)(2) that is
as sweeping as the “any complaint” language contained in
§505(a)(1).
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But our analysis need not end there. In the Civil Rights
Act of 1991, Congress made perfectly plain that compen-
satory damages would be available for certain violations
of §501 by the Federal Government (as well as other §501
defendants), subject to express limitations:

“In an action brought by a complaining party under the
powers, remedies, and procedures set forth in . . . section
794a(a)(1) of title 29 [which applies to violations of §501
by the Federal Government] . . . against a respondent
who engaged in unlawful intentional discrimination (not
an employment practice that is unlawful because of its
disparate impact) under section 791 of title 29 and the
regulations implementing section 791 of title 29, or who
violated the requirements of section 791 of title 29 or
the regulations implementing section 791 of title 29 con-
cerning the provision of a reasonable accommodation, . . .
the complaining party may recover compensatory and
punitive damages as allowed in subsection (b) of this
section . . . from the respondent.” Rev. Stat. § 1977A,
as added, 105 Stat. 1072, 42 U. S. C. §1981a(a)(2).

The Act’s attorney’s fee provision makes a similar point.
Section 505(b) provides that, “[iln any action or proceeding
to enforce or charge a violation of a provision of this title,
the court, in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney’s fee as
part of the costs.” 29 U.S.C. §794a(b). This provision
likewise illustrates Congress’ ability to craft a clear waiver
of the Federal Government’s sovereign immunity against
particular remedies for violations of the Act. The clarity of
these provisions is in sharp contrast to the waiver Lane
seeks to tease out of §§504 and 505(a)(2) of the Act.

Lane insists nonetheless that §505(a)(2) compels a result
in his favor, arguing that the Department of Transportation
is a “Federal provider” within the meaning of § 505(a)(2) and
thus is liable for a compensatory damages award regardless
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of our resolution of the broader sovereign immunity ques-
tion. Reply Brief for Petitioner 8-9. We disagree. The
Department of Transportation, whatever its other activities,
is not a “Federal provider” of financial assistance with re-
spect to the Merchant Marine Academy, which the Depart-
ment itself administers through the Maritime Administra-
tion. At oral argument, Lane’s counsel effectively conceded
as much. See Tr. of Oral Arg. 7 (acknowledging that the
Department of Transportation is not a federal provider with
respect to the Academy “because of this Court’s decision in
[Department of Transp. v. Paralyzed Veterans of America,
477 U. S. 597, 612 (1986)], which indicates that funds that
are actually provided to an entity that the Federal Govern-
ment manages itself, which is what DOT does here . . . for
the Merchant Marine Academy,” do not render the agency a
“Federal provider”). Lane argues that §505(a)(2)’s refer-
ence to “Federal provider[s]” is not limited by the text of the
provision itself to the funding activities of those provid-
ers, but instead reaches “any act” of an agency that serves
as a “Federal provider” in any context. Reply Brief for
Petitioner 9, and n. 11. In light of our established practice
of construing waivers of sovereign immunity narrowly in
favor of the sovereign, however, we decline Lane’s invitation
to read the statutory language so broadly.

Lane next encourages us to look not only at the language
of the liability and remedies provisions but at the larger stat-
utory scheme, from which he would discern congressional
intent to “level the playing field” by subjecting the Federal
Government to the same remedies as any and all other
§504(a) defendants. A statutory scheme that would subject
the Federal Government to awards of injunctive relief, attor-
ney’s fees, and monetary damages when it acts as a “Federal
provider,” but would not subject it to monetary damages
awards when, and only when, a federal Executive agency
itself commits a violation of §504(a), Lane posits, is so illogi-
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cal as to foreclose the conclusion that Congress intended to
create such a scheme.

The statutory scheme on which Lane hinges his argument
is admittedly somewhat bewildering. But the lack of per-
fect correlation in the various provisions does not indicate,
as Lane suggests, that the reading proposed by the Govern-
ment is entirely irrational. It is plain that Congress is free
to waive the Federal Government’s sovereign immunity
against liability without waiving its immunity from mone-
tary damages awards. The Administrative Procedure Act
(APA) illustrates this nicely. Under the provisions of the
APA, “[a] person suffering legal wrong because of agency
action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute,” is expressly au-
thorized to bring “[a]n action in a court of the United States
seeking relief other than money damages and stating a claim
that an agency or an officer or employee thereof acted or
failed to act in an official capacity or under color of legal
authority.” 5 U.S. C. §702 (emphasis added).

In any event, Lane’s “equal treatment” argument largely
misses the crucial point that, when it comes to an award of
money damages, sovereign immunity places the Federal Gov-
ernment on an entirely different footing than private parties.
Petitioner’s reliance on Franklin v. Gwinnett County Public
Schools, 503 U. S. 60 (1992), then, is misplaced. In Frank-
lin, we held only that the implied private right of action
under Title IX of the Education Amendments of 1972 sup-
ports a claim for monetary damages. “[A]bsent clear direc-
tion to the contrary by Congress,” we stated, “the federal
courts have the power to award any appropriate relief in a
cognizable cause of action brought pursuant to a federal stat-
ute.” Id., at 70-71. Franklin, however, involved an action
against nonfederal defendants under Title IX. Although the
Government does not contest the propriety of the injunctive
relief Lane obtained, the Federal Government’s sovereign
immunity prohibits wholesale application of Franklin to ac-
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tions against the Government to enforce §504(a). As the
Government puts it, “[wlhere a cause of action is authorized
against the federal government, the available remedies are
not those that are ‘appropriate,” but only those for which
sovereign immunity has been expressly waived.” Brief for
Respondents 28.

And Lane’s “equal treatment” argument falters as well on
a point previously discussed: Section 505(a)(2) itself indicates
congressional intent to treat federal Executive agencies dif-
ferently from other §504(a) defendants for purposes of reme-
dies. See supra, at 192-193. The existence of the §505(a)
(2) remedies provision brings this case outside the “general
rule” we discussed in Franklin: This is not a case in which “a
right of action exists to enforce a federal right and Congress
is silent on the question of remedies.” 503 U. S.,at 69. Title
IX, the statute at issue in Franklin, made no mention of
available remedies. Id., at 71. The Rehabilitation Act, by
sharp contrast, contains a provision labeled “Remedies and
attorney fees,” §505. Congress has thus spoken to the ques-
tion of remedies in §505(a)(2), the only “remedies” provision
directly addressed to §504 violations, and has done so in a
way that suggests that it did not in fact intend to waive the
Federal Government’s sovereign immunity against monetary
damages awards for Executive agencies’ violations of § 504(a).
Given the existence of a statutory provision that is directed
precisely to the remedies available for violations of §504, it
would be a curious application of our sovereign immunity
jurisprudence to conclude, as the dissent appears to do, see
post, at 209-210, that the lack of clear reference to Executive
agencies in any express remedies provision indicates con-
gressional intent to subject the Federal Government to mon-
etary damages.

I11

Even if §§504(a) and 505(a)(2) together do not establish
the requisite unequivocal waiver of immunity, Lane insists,
the “equalization” provision contained in § 1003 of the Reha-
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bilitation Act Amendments of 1986, 100 Stat. 1845, 42 U. S. C.
§2000d-7, reveals congressional intent to equalize the reme-
dies available against all defendants for §504(a) violations.
Section 1003 was enacted in response to our decision in Atas-
cadero State Hospital v. Scanlon, 473 U. S. 234 (1985), where
we held that Congress had not unmistakably expressed its
intent to abrogate the States’ Eleventh Amendment immu-
nity in the Rehabilitation Act, and that the States accord-
ingly were not “subject to suit in federal court by litigants
seeking retroactive monetary relief under §504.” Id., at
235. By enacting §1003, Congress sought to provide the
sort of unequivocal waiver that our precedents demand.
That section provides:

“(1) A State shall not be immune under the Eleventh
Amendment . . . from suit in Federal court for a violation
of section 504 of the Rehabilitation Act of 1973, title IX
of the Education Amendments of 1972, the Age Discrim-
ination Act of 1975, title VI of the Civil Rights Act of
1964, or the provisions of any other Federal statute
prohibiting discrimination by recipients of Federal
financial assistance.

“(2) In a suit against a State for a violation of a stat-
ute referred to in paragraph (1), remedies (including
remedies both at law and in equity) are available for
such a violation to the same extent as such remedies are
available for such a violation in the suit against any pub-
lic or private entity other than a State.” 42 U.S.C.
§2000d-7(a).

The “public entities” to which § 1003 refers, Lane concludes,
must include the federal Executive agencies named in
§504(a), and those agencies must be subject to the same
remedies under § 504(a), including monetary damages, as are
private entities.

Although Lane’s argument is not without some force,
§1003 ultimately cannot bear the weight Lane would assign
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it. The equalization provision is susceptible of at least two
interpretations other than the across-the-board leveling of
liability and remedies that Lane proposes. Under the first
such interpretation, as proposed by the Government, the
“public . . . entit[ies]” to which the statute refers are “the
non-federal public entities receiving federal financial assist-
ance that are covered by” each of the statutes to which
§1003(a)(1) refers: The Rehabilitation Act, Title VI, Title
IX, and the Age Discrimination Act of 1975. Brief for Re-
spondents 22. The Government’s suggestion is a plausible
one: that §1003(a)(2) refers to municipal hospitals, local
school districts, and the like, which are unquestionably sub-
ject to each of the Acts listed in §1003(a)(1). Section 504
alone among the listed Acts, however, extends its coverage
to “program[s] or activit[ies] conducted by any Executive
agency.”

Section 1003 is also open to a second interpretation, one
similar to the “leveling” interpretation suggested by pe-
titioner: By reference to “public or private entit[ies],” Con-
gress meant only to subject the States to the scope of
remedies available against either public or private §504
defendants, whatever the lesser (or perhaps the greater) of
those remedies might be. Lane’s reading of the statute—
one that would suggest that all §504(a) defendants, including
the States, are subject to precisely the same remedies for
violations of that provision—would effectively read out of
the statute the very language on which he seeks to rely.
That is, if the same remedies are available against all govern-
mental and nongovernmental defendants under §504(a), the
“public or private” language is entirely superfluous. Con-
gress could have achieved the result Lane suggests simply
by subjecting States to the same remedies available against
“every other entity,” without further elaboration. The fact
that §1003(a)(2) itself separately mentions public and private
entities suggests that there is a distinction to be made in
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terms of the remedies available against the two classes of
defendants.

Although neither of these conceivable readings of
§1003(a)(2) is entirely satisfactory, their existence points up
a fact fatal to Lane’s argument: Section 1003(a) is not so free
from ambiguity that we can comfortably conclude, based
thereon, that Congress intended to subject the Federal Gov-
ernment to awards of monetary damages for violations of
§504(a) of the Act. Given the care with which Congress re-
sponded to our decision in Atascadero by crafting an unam-
biguous waiver of the States’ Eleventh Amendment immu-
nity in §1003, it would be ironic indeed to conclude that that
same provision “unequivocally” establishes a waiver of the
Federal Government’s sovereign immunity against monetary
damages awards by means of an admittedly ambiguous refer-
ence to “public . . . entit[ies]” in the remedies provision
attached to the unambiguous waiver of the States’ sover-
eign immunity.

For the reasons stated, the judgment of the Court of
Appeals for the District of Columbia Circuit is affirmed.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE BREYER joins,
dissenting.

The Court relies on an amalgam of judge-made rules to
defeat the clear intent of Congress to authorize an award of
damages against a federal Executive agency that violates
§504 of the Rehabilitation Act of 1973,29 U.S.C. §794. To
reach this unfortunate result, the majority ignores the Act’s
purpose, text, and legislative history, relying instead on an
interpretation of the structure of §§504 and 505 that the
Court admits is “curious,” ante, at 193, and “somewhat be-
wildering,” ante, at 196.

The relevant facts are undisputed. The Department of
Transportation violated §504 by separating petitioner Lane



Cite as: 518 U. S. 187 (1996) 201

STEVENS, J., dissenting

from the Merchant Marine Academy because he has diabetes.
Lane was injured by that violation, and he is therefore enti-
tled to maintain an action against the agency under §504.
The parties and the Court agree that damages are an appro-
priate form of relief for most violations of §504, including
wrongful conduct by private recipients of federal funding,
by state actors, and by federal agencies acting in a funding
capacity. The only issue in the case is whether Congress
carved out a special immunity from damages liability for fed-
eral agencies acting in a nonfunding capacity, as the Depart-
ment of Transportation was acting in this instance. I think
it plain that Congress did not.

I

Congress passed the Rehabilitation Act to “develop and
implement, through research, training, services, and the
guarantee of equal opportunity, comprehensive and coordi-
nated programs of vocational rehabilitation and independent
living” for the disabled. 29 U.S.C. §701, as amended by
Pub. L. 95-602, Title I, § 122(a)(1), 92 Stat. 2984. As origi-
nally enacted in 1973, §504 of the Act provided:

“No otherwise qualified handicapped individual in the
United States . . . shall, solely by reason of his handicap,
be excluded from the participation in, be denied the ben-
efits of, or be subjected to discrimination under any pro-
gram or activity receiving Federal financial assistance.”
Pub. L. 93-112, 87 Stat. 394.

Although the Court pays scant attention to the principle, we
have previously held that congressional intent with respect
to a statutory provision must be interpreted in the light
of the contemporary legal context. Franklin v. Gwinnett
County Public Schools, 503 U. S. 60, 71 (1992). A review of
the relevant authorities convinces me that §504 created a
private cause of action with a damages remedy.

The text of §504 was modeled on the language of §601
of Title VI of the Civil Rights Act of 1964, which prohibits
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diserimination by any recipient of federal funds on the basis
of race, color, or national origin.! Following passage of Title
VI, federal courts unanimously held that §601 created a pri-
vate cause of action. See Cannon v. University of Chicago,
441 U. S. 677, 696 (1979). Although we have never expressly
ruled on the question, our opinion in Cannon implicitly rati-
fied that judgment. Id., at 703.

Our explicit holding in Cannon was that Title IX of the
Education Amendments of 1972, which was also patterned on
Title VI, created a private cause of action.? This conclusion
stemmed, in part, from our understanding that Congress
meant Title IX to be interpreted and applied in the same
manner as Title VI. Id., at 696. We presumed, consistent
with well-established principles of statutory interpretation,
that Congress was aware of the relevant legal context when
it passed Title IX. Id., at 696-697. We also noted that be-
tween the enactment of Title VI in 1964 and the enactment
of Title IX in 1972 we had consistently found implied reme-
dies in less clear statutory text. Id., at 698.

Congress passed §504 in 1973, just one year after
enacting Title IX. Relying on analysis like that set
forth in Cannon, the Courts of Appeals have uniformly
held that Congress intended §504 to provide a private
right of action for victims of prohibited discrimination.?

! The precise language of §601 is as follows: “No person in the United
States shall, on the ground of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be subjected to discrimi-
nation under any program or activity receiving Federal financial assist-
ance.” 42 U. S. C. §2000d.

2Section 901 of Title IX provides: “No person in the United States shall,
on the basis of sex, be excluded from participation in, be denied the bene-
fits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance . . ..” 86 Stat. 373, as
amended, 20 U. S. C. §1681(a).

3See, e.g., Kampmeier v. Nyquist, 553 F. 2d 296, 299 (CA2 1977);
NAACP v. Medical Center, Inc., 599 F. 2d 1247, 1258-1259 (CA3 1979);
Pandazides v. Virginia Bd. of Ed., 13 F. 3d 823 (CA4 1994); Camenisch v.
University of Texas, 616 F. 2d 127, 130-131 (CA5 1980), vacated on other
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In my opinion the Courts of Appeals are undoubtedly
correct.t

Our decision in Franklin v. Gwinnett County Public
Schools, 503 U. S. 60 (1992), makes it equally clear that all
traditional forms of relief, including damages, are available
in a private action to enforce §504. In Franklin we held
that a plaintiff could seek monetary damages against a school
system accused of violating her rights under Title IX. We
canvassed the long history of the principle that “where legal
rights have been invaded, and a federal statute provides for
a general right to sue for such invasion, federal courts may
use any available remedy to make good the wrong done.”
Bell v. Hood, 327 U. S. 678, 684 (1946). See Franklin, 503
U. S, at 65-71. Applying this rule to the implied cause of
action in Title IX, we rejected the government’s contention
that “whatever the traditional presumption may have been
when the Court decided Bell v. Hood, it has disappeared in
succeeding decades.” Id., at 68. From Franklin it follows
ineluctably that the original version of §504—enacted, it
bears repeating, one year after Title IX—authorized a dam-
ages remedy for persons aggrieved by violations of the pro-
vision’s discrimination ban.

II

Against this background, Congress passed legislation in
1978 to extend §504’s prohibition against discrimination on

grounds, 451 U. S. 390 (1981); Jennings v. Alexander, 715 F. 2d 1036, 1040-
1041 (CA6 1983), rev’d on other grounds sub nom. Alexander v. Choate,
469 U.S. 287 (1985); Lloyd v. Regional Transp. Auth., 548 F. 2d 1277,
1284-1287 (CAT 1977); Miener v. Missouri, 673 F. 2d 969, 973-974 (CAS8),
cert. denied, 459 U. S. 909 (1982); Kling v. County of Los Angeles, 633
F. 2d 876, 878 (CA9 1980), rev’d on other grounds, 474 U. S. 936 (1985);
Pushkin v. Regents of the Univ. of Colo., 6568 F. 2d 1372, 1376-1380 (CA10
1981); Jones v. Metropolitan Atlanta Rapid Transit Auth., 681 F. 2d 1376,
1377, n. 1 (CA11 1982), cert. denied, 465 U. S. 1099 (1984).

4See Conference Report on the Rehabilitation Act Amendments of 1974,
S. Rep. No. 93-1270, p. 27 (1974) (hereinafter Conference Report on 1974
Amendments) (noting that § 504 was intended to “permit a judicial remedy
through a private action”).
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the basis of handicap to cover the actions of federal Execu-
tive agencies. The amendment was part of a lengthy piece
of legislation intended to strengthen the protections embod-
ied in the original Act. See Rehabilitation, Comprehensive
Services, and Developmental Disabilities Amendments of
1978, Pub. L. 95-602, 92 Stat. 2955 (statement of purpose).
The legislation evidenced Congress’ continued commitment
to the broad goals of the earlier Act by, for example, adding
provisions aimed at improving accountability and enforce-
ment, see, e.g., Pub. L. 95-602, Title I, §§122(a)(10), 106,
109(4), 29 U. S. C. §§711-715, 751, 761b; expanding federal
support for research programs, see, e.g., Pub. L. 95-602,
Title I, §§109(4), 104(c)(1), 29 U. S. C. §§ 761a, 762a; augment-
ing funding for projects such as job training and the removal
of physical barriers in public places, see, e. g., Pub. L. 95-602,
Title I, §§116(2), 120(a), 29 U. S. C. § 777 et seq., § 794b; and
creating local rehabilitation centers across the Nation, see
Pub. L. 95-602, Title I, §115(a), 29 U. S. C. §775. Together,
the amendments represented a substantial financial invest-
ment in the future of the disabled in this country.

As part of this general expansion of the original Act, Con-
gress amended §504 to forbid discrimination against the
handicapped “under any program or activity receiving Fed-
eral financial assistance or under any program or activity
conducted by any Executive agency or by the United States
Postal Service.”? 29 U.S. C. §794(a). The question we ad-

>Section 504 was amended: “by striking out the period at the end
thereof and inserting in lieu thereof ‘or under any program or activity
conducted by any Executive agency or by the United States Postal Serv-
ice. The head of each such agency shall promulgate such regulations as
may be necessary to carry out the amendments to this section made by
the Rehabilitation, Comprehensive Services, and Developmental Disabili-
ties Act of 1978. Copies of any proposed regulation shall be submitted to
appropriate authorizing committees of the Congress, and such regulation
may take effect no earlier than the thirtieth day after the date on which
such regulation is so submitted to such committees.”” 92 Stat. 2982.
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dress here is whether this unambiguous extension of §504
to federal agencies was meant to waive the Government’s
sovereign immunity to damages liability. The answer is
surely “yes.” Section 504 as originally enacted was under-
stood to create a private right of action for aggrieved indi-
viduals and to authorize a damages remedy. Congress, act-
ing in 1978, had no reason to expect the courts to require a
clearer statement respecting the remedies available against
a federal defendant than those available against any other
§504 defendant. And the text of the amendment—which
simply inserted the phrase extending coverage to federal
agencies into the existing sentence prohibiting discrimina-
tion by federal grantees—gives no indication whatsoever
that Congress intended to create a different remedial scheme
for the agencies.

The Court rejects this conclusion, however, because it
reads another part of the 1978 amendment, §505(a)(2), as a
limitation on the remedies available against Executive agen-
cies under §504. In my judgment, the Court errs by misin-
terpreting the language and structure of §505 and ignoring
its legislative history.

Congress’ intent to strengthen the Act’s protections is
clearly evident in §505. The inclusion of an attorney’s fees
provision in §505(b) fortified the Act’s enforcement mecha-
nisms. This assistance to plaintiffs was necessary, according
to the Senate Report accompanying the amendments, be-
cause “the rights extended to handicapped individuals under
title V . . . are, and will remain, in need of constant vigi-
lance by handicapped individuals to assure compliance . . ..”
S. Rep. No. 95-890, p. 19 (1978).

The remedies provision, § 505(a), was also meant to ensure
compliance with the 1973 Act, not to restrict remedies that
Congress had made available under §504, as the majority

6Section 505 originated in the Senate.
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would have it. The section’s legislative history demon-
strates Congress’ intent.

Between the enactment of §504 in 1973 and the passage of
§505(a)(2) in 1978,” the Department of Health, Education,
and Welfare promulgated model regulations for federal agen-
cies to use in implementing the antidiscrimination principle
announced in §504. See 43 Fed. Reg. 2132 (1978).2 Be-
cause of the common understanding that § 504 was patterned
on §601 of Title VI, 42 U. S. C. §2000d, and intended to be
enforced in the same manner,” the Department simply di-
rected the agencies to follow the procedures they used to
enforce Title VI. See 43 Fed. Reg. 2137, §85.5 (1978). This
directive resulted in uniform enforcement mechanisms for
allegations of discrimination by federal grantees on the basis
of handicap, race, color, or national origin.' Moreover, it
avoided needless duplication of effort. Section 601 is ac-
companied by additional provisions explaining Congress’ in-

"The full text of §505(a)(2) reads as follows: “The remedies, procedures,
and rights set forth in title VI of the Civil Rights Act of 1964 shall be
available to any person aggrieved by any act or failure to act by any recipi-
ent of Federal assistance or Federal provider of such assistance under
section 504 of this Act.” 29 U. S. C. §794a(a)(2).

8The Department acted pursuant to a directive from President Ford.
See Exec. Order No. 11914, “Nondiscrimination With Respect to the Hand-
icapped in Federally Assisted Programs,” issued on April 28, 1976; 41 Fed.
Reg. 17871. Congress had encouraged the President to take this step.
See Conference Report on 1974 Amendments, at 28 (“The Secretary of the
Department of Health, Education, and Welfare, because of that Depart-
ment’s experience in dealing with handicapped persons and with the elimi-
nation of discrimination in other areas, should assume responsibility for
coordinating the section 504 enforcement effort . ... The conferees . ..
urge . . . delegation of responsibility to the Secretary [through an Execu-
tive Order]”).

9See id., at 27 (the “language of section 504, in following [Title VI and
Title IX], . . . envisions the implementation of a compliance program which
is similar to those Acts”).

10 Congress plainly intended this result. See ibid. (“This approach to
implementation of section 504 . . . would . . . provide for administrative
due process”).
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tentions with respect to implementation of the provision’s
mandate. See 42 U.S.C. §2000d-1 et seq. As originally
enacted, §504 stood alone. It therefore made sense to allow
federal agencies to take advantage of the details included
in Title VI and the regulations promulgated to enforce
§601.

In enacting §505(a)(2), Congress explicitly recognized and
approved the application of Title VI’s enforcement proce-
dures to §504. Thus, despite the Court’s narrow focus on
the incorporation of the remedies provided by Title VI,
§505(a)(2) provides that the “remedies, procedures, and
rights” set forth in Title VI are available to an individual
aggrieved by the conduct of a federal grant recipient. 29
U.S. C. §794a(a)2) (emphasis added). As the Senate Re-
port explained:

“It is the committee’s understanding that the regula-
tions promulgated by the Department of Health, Educa-
tion, and Welfare with respect to procedures, remedies,
and rights under section 504 conform with those promul-
gated under title VI. Thus, this amendment codifies
existing practice as a specific statutory requirement.”
S. Rep. No. 95-890, at 19.

Viewed in this context, the reference in §505(a)(2) to “Fed-
eral provider[s]” that the Court finds so puzzling is easily
understood: The compliance mechanisms defined in Title VI
include remedies, procedures, and rights applicable to the
providers of federal financial assistance as well as to the re-
cipients of such assistance. See 29 U. S. C. §2000d-1 et seq.;
see, e.g., 34 CFR §§100.6-100.10 (1995) and Part 101 (De-
partment of Education regulations implementing Title V1),
45 CFR §§80.6-80.10 (1995) and Part 81 (same for Depart-
ment of Health and Human Services); id., §§611.6-611.10
(same for National Science Foundation).

Section 505(a)(1), the analogous provision for violations
of §501’s prohibition on handicap discrimination in federal
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employment, has a similar history.! The provision was in-
tended to “aid in attaining” the goals of §501 “by providing
for individuals aggrieved on the basis of their handicap the
same rights, procedures, and remedies provided [to] individu-
als aggrieved on the basis of race, creed, color, or national
origin.” S. Rep. No. 95-890, at 18-19. Like §504, §501 is
not accompanied by any provisions concerning implementa-
tion. Section 505(a)(1) directs the executive to look to Title
VII for appropriate “remedies, procedures, and rights.” 29
U. S. C. §794a(a)(1) (emphasis added).

Unlike §501 and the clause of §504 relating to recipients
of federal financial assistance, the prohibition on handicap
discrimination in programs or activities conducted by federal
Executive agencies had no simple statutory analogue. The
Court opines that if “Congress [had] wished to make Title
VI remedies available broadly for all §504(a) violations, it
could easily have used language in §505(a)(2) that is as
sweeping as the ‘any complaint’ language contained in
§505(a)(1).” Ante, at 193. 1 agree. Congress did not so
intend, however, because, in the words of the United States,
“[i]t would have been odd for Congress to have provided that
Title VI remedies applied in Section 504 cases involving dis-
crimination by executive agencies because Title VI [unlike
§504] does not prohibit discrimination in programs or activi-

11 Section 505(a)(1) provides: “The remedies, procedures, and rights set
forth in section 717 of the Civil Rights Act of 1964 (42 U. S. C. §2000e-16),
including the application of sections 706(f) through 706(k) (42 U.S. C.
§2000e-5(f) through (k)), shall be available, with respect to any complaint
under section 501 of this Act, to any employee or applicant for employment
aggrieved by the final disposition of such complaint, or by the failure to
take final action on such complaint. In fashioning an equitable or affirm-
ative action remedy under such section, a court may take into account the
reasonableness of the cost of any necessary work place accommodation,
and the availability of alternatives therefor or other appropriate relief
in order to achieve an equitable and appropriate remedy.” 29 U.S. C.
§794a(a)(1).
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ties conducted by executive agencies,” Brief for Respondents
16, n. 8.

The oddity extends beyond the nomenclature used to de-
scribe §504 defendants. There are at least two substantive
differences between federal Executive agencies and federal
grantees as defendants under the provision. First, Title VI
provides remedies that are appropriate against recipients of
federal financial assistance, such as the withdrawal of fund-
ing for continuing violations, see 42 U. S. C. §2000d-1, but
that make no sense if applied against an agency defendant.
Second, some violations that an agency might commit con-
cern discrimination more closely analogous to statutory pro-
visions outside of Title VI. Thus, the standard enforcement
procedures adopted for alleged violations of §504 involving
employment discrimination by federal agencies require the
agency to follow §501 enforcement procedures. See, e.g., 7
CFR §15e.170(b) (1995) (Department of Agriculture regula-
tions implementing §504’s mandate to federal agencies); 15
CFR §8c.70 (1995) (same for Department of Commerce); 45
CFR §85.61 (1995) (same for Department of Health and
Human Services).

Viewed in its historical context, §505(a)(2) simply has
no application to violations of §504 committed by federal
agencies acting in a nonfunding capacity. Section 505(a)(2)
delineates the remedies, procedures, and rights available to
persons aggrieved by the conduct of federal grantees and
federal funding agencies. It is silent on the remedies, pro-
cedures and rights available for transgressions of §504 by
federal Executive agencies acting in a nonfunding capacity.
The relief to which petitioner is entitled is rooted in §504
itself.

In my opinion, §504 is amply sufficient to meet petitioner’s
needs. By failing to dictate explicitly the remedies avail-
able against federal agencies, Congress left in place the rem-
edies that accompany §504’s implied cause of action. As
Congress understood in both 1973 and 1978, these remedies
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include monetary damages.”> Thus, as of 1978, the Rehabili-
tation Act provided the relief sought by petitioner in this
case.

Under the Court’s current jurisprudence, however, §504
apparently must be read in a vacuum. Since the advent of
United States v. Nordic Village, Inc., 503 U. S. 30 (1992), the
Court not only requires the traditional clear statement of
a waiver of sovereign immunity but steadfastly refuses to
consider the legislative history of a statute, no matter how
opaque the statutory language or crystalline the history.!®
I shall not review my objections to that holding here. See
id., at 39-46 (dissenting opinion). Suffice it to say that Con-
gress had no reason to suspect in 1978 that 14 years later
this Court would adopt (and apply retroactively) a radically
new and unforgiving approach to waivers of sovereign
immunity.

I11

Not surprisingly, given its lack of fidelity to the statutory
text and history, the Court’s reasoning leads to two implausi-
ble conclusions. To credit the Court’s analysis, one must be-
lieve that Congress intended a damages remedy against a
federal Executive agency acting indirectly in the provision

12 Aware that procedures were also needed, Congress added language in
§504 directing federal agencies to promulgate appropriate procedures.
29 U.S. C. §794(a) (“The head of each such agency shall promulgate such
regulations as may be necessary to carry out the amendments to this sec-
tion made by the Rehabilitation, Comprehensive Services, and Develop-
mental Disabilities Act of 1978”).

B The Court distinguishes Franklin v. Gwinnett County Public Schools,
503 U.S. 60 (1992), on the ground that Franklin involved a nonfederal
defendant whereas this case concerns a federal defendant. Ante, at 196—
197. This argument cannot be reconciled with the reasoning of our opin-
ion. Franklin relied on cases in which pecuniary awards against the
United States had been upheld. See 503 U.S., at 67 (citing Kendall v.
United States ex rel. Stokes, 12 Pet. 524 (1838), and Dooley v. United
States, 182 U. S. 222 (1901)). That being so, there is no basis for restrict-
ing application of the rule to the facts of that case.
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of funding to nonfederal entities, but not against an agency
acting directly in the conduct of its own programs and activi-
ties."* Surely such an unexpected result would have mer-
ited comment in a committee report or on the floor of the
House or Senate. Yet there is not a scintilla of evidence in
the purpose or legislative history of the Rehabilitation Act or
its amendments supporting this interpretation of the statute.

In addition, the majority’s holding necessarily presumes
that Congress intended to impose harsher remedies on the
States (which come under the §504 provision prohibiting
handicap discrimination by federal grantees) than on federal
agencies for comparable misconduct. Given the special re-
spect owed to the States—a respect that provided the ratio
decidendi for our decision in Atascadero State Hospital v.
Scanlon, 473 U. S. 234, 242 (1985)—this suggestion is wholly
unconvincing. And once again, the legislative history of the
Rehabilitation Act contains no mention of such an intent and
no hint of a policy justification for this distinction.

The Court’s strict approach to statutory waivers of sover-
eign immunity leads it to concentrate so carefully on textual
details that it has lost sight of the primary purpose of judicial
construction of Acts of Congress. We appropriately rely on
canons of construction as tie breakers to help us discern Con-
gress’ intent when its message is not entirely clear. The
presumption against waivers of sovereign immunity serves
that neutral purpose in doubtful cases. A rule that refuses
to honor such a waiver because it could have been expressed
with even greater clarity, or a rule that refuses to accept
guidance from relevant and reliable legislative history, does
not facilitate—indeed, actually obstructs—the neutral per-
formance of the Court’s task of carrying out the will of
Congress.

4 Even under the majority’s interpretation, “Federal provider” must
refer exclusively to Executive agencies. Otherwise §505(a)(2) would cre-
ate remedies against entities that may not be held liable under § 504.
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The prompt congressional reaction to our decision in Atas-
cadero illustrates the lack of wisdom of the Court’s rigid ap-
proach to waivers of sovereign immunity.’* It was true in
that case, as it is in this, that Congress could have drafted a
clearer statement of its intent. Our task, however, is not to
educate busy legislators in the niceties and details of schol-
arly draftsmanship, but rather to do our best to determine
what message they intended to convey. When judge-made
rules require Congress to use its valuable time enacting and
reenacting provisions whose original intent was clear to all
but the most skeptical and hostile reader, those rules should
be discarded.

I respectfully dissent.

15The Court decided Atascadero in 1985. Congress passed legislation
to override the decision in 1986. See Rehabilitation Act Amendments of
1986, 100 Stat. 1845, 42 U. S. C. §2000d-T; see also ante, at 198. In recent
years Congress has enacted numerous pieces of legislation designed to
override statutory opinions of this Court. See Landgraf v. USI Film
Products, 511 U. S. 244, 250-251 (1994) (listing eight decisions legislatively
overruled by the Civil Rights Act of 1991). Additional examples are cited
in Eskridge, Overriding Supreme Court Statutory Interpretation Deci-
sions, 101 Yale L. J. 331, App. I (1991).
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UNITED STATES v. REORGANIZED CF&I
FABRICATORS OF UTAH, INC,, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 95-325. Argued March 25, 1996—Decided June 20, 1996

The Employee Retirement Income Security Act of 1974 obligated CF&I
Steel Corporation and its subsidiaries (CF&I) to make certain annual
funding contributions to pension plans they sponsored. The required
contribution for the 1989 plan year totaled some $12.4 million, but
CF&I failed to make the payment and petitioned the Bankruptcy Court
for Chapter 11 reorganization. The Government filed, inter alia, a
proof of claim for tax liability arising under §4971(a) of the Internal
Revenue Code, 26 U. S. C. §4971(a), which imposes a 10 percent “tax”
(of $1.24 million here) on any “accumulated funding deficiency” of plans
such as CF&I’s. The court allowed the claim but rejected the Govern-
ment’s argument that the claim was entitled to seventh priority as an
“excise tax” under §507(a)(7)(E) of the Bankruptcy Code, 11 U.S. C.
§507(a)(T)(E), finding instead that §4971 created a penalty that was not
in compensation for pecuniary loss. The Bankruptcy Court also subor-
dinated the §4971 claim to those of all other general unsecured credi-
tors, on the supposed authority of the Bankruptcy Code’s provision for
equitable subordination, 11 U. S. C. §510(c), and later approved a reorga-
nization plan for CF&I giving lowest priority (and no money) to claims
for noncompensatory penalties. The District Court and the Tenth Cir-
cuit affirmed.

Held:

1. The “tax” under §4971(a) was not entitled to seventh priority as
an “excise tax” under §507(a)(7)(E), but instead is, for bankruptcy
purposes, a penalty to be dealt with as an ordinary, unsecured claim.
Pp. 218-226.

(a) Here and there in the Bankruptcy Code Congress has referred
to the Internal Revenue Code or other federal statutes to define or
explain particular terms. It is significant that Congress included no
such reference in §507(a)(7)(E), even though the Bankruptcy Code pro-
vides no definition of “excise,” “tax,” or “excise tax.” This absence of
any explicit connection between §§507(a)(7)(E) and 4971 is all the more
revealing in light of this Court’s history of interpretive practice in deter-
mining whether a “tax” so called in the statute creating it is also a “tax”
for the purposes of the bankruptcy laws. Pp. 219-220.
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(b) That history reveals that characterizations in the Internal Rev-
enue Code are not dispositive in the bankruptey context. In every case
in which the Court considered whether a particular exaction called a
“tax” in the statute creating it was a tax for bankruptcy purposes, the
Court looked behind the label and rested its answer directly on the
operation of the provision. See, e. g., United States v. New York, 315
U. S. 510, 514-517. Congress has given no statutory indication that it
intended a different interpretive method for reading terms used in the
Bankruptey Act of 1978, see Midlantic Nat. Bank v. New Jersey Dept.
of Environmental Protection, 474 U. S. 494, 501, and the Bankruptcy
Code’s specific references to the Internal Revenue Code indicates that
no general cross-identity was intended. The Government suggests that
the plain texts of §§4971 and 507(a)(7)(E) resolve this case, but this
approach is inconsistent with this Court’s cases, which refused to rely
on statutory terminology, and is unavailing on its own terms, because
the Government disavows any suggestion that the use of the words “Ex-
cise Taxes” in the title of the chapter covering §4971 or the word “tax”
in §4971(a) is dispositive as to whether §4971(a) is a tax for purposes of
§507(a)(7T)(E). The Government also seeks to rely on a statement from
the legislative history that all taxes “generally considered or expressly
treated as excises are covered by” §507(a)(7)(E), but §4971 does not call
its exaction an excise tax, and the suggestion that taxes treated as ex-
cises are “excise tax[es]” begs the question whether the exaction is a tax
to begin with. There is no basis, therefore, for avoiding the functional
examination that the Court ordinarily employs. Pp. 220-224.

(¢) The Court’s cases in this area look to whether the purpose of an
exaction is support of the government or punishment for an unlawful
act. If the concept of a penalty means anything, it means punishment
for an unlawful act or omission, and that is what this exaction is. The
§4971 exaction is imposed for violating a separate federal statute re-
quiring the funding of pension plans, and thus has an obviously penal
character. Pp. 224-225.

(d) The legislative history reflects the statute’s punitive character.
Pp. 225-226.

2. The subordination of the Government’s §4971 claim to those of the
other general unsecured creditors pursuant to §510(c) was error. Cate-
gorical reordering of priorities that takes place at the legislative level of
consideration is beyond the scope of judicial authority to order equitable
subordination under §510(c). Pp. 226-229.

53 F. 3d 1155, vacated and remanded.

SOUTER, J., delivered the opinion for a unanimous Court with respect to
Part III, the opinion of the Court with respect to Parts I, II-A, II-B,
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and I1-C, in which REENQUIST, C. J., and STEVENS, O’CONNOR, SCALIA,
KENNEDY, GINSBURG, and BREYER, JJ., joined, and the opinion of the
Court with respect to Part II-D, in which REENQUIST, C. J., and STEVENS,
(O’CONNOR, KENNEDY, GINSBURG, and BREYER, JJ., joined. THOMAS, J.,
filed an opinion concurring in part and dissenting in part, post, p. 229.

Kent L. Jones argued the cause for the United States.
With him on the briefs were Solicitor General Days, Assist-
ant Attorney General Argrett, Deputy Solicitor General
Wallace, Gary D. Gray, and Kenneth W. Rosenberg.

Steven J. McCardell argued the cause for respondents.
With him on the brief were Stephen M. Tumblin and
Frank Cummings.*

JUSTICE SOUTER delivered the opinion of the Court.f

This case presents two questions affecting the priority of
an unsecured claim in bankruptcy to collect an exaction
under 26 U. S. C. §4971(a), requiring a payment to the Inter-
nal Revenue Service equal to 10 percent of any accumulated
funding deficiency of certain pension plans: first, whether the
exaction is an “excise tax” for purposes of 11 U.S.C.
§507(a)(7T)(E) (1988 ed.),! which at the time relevant here
gave seventh priority to a claim for such a tax; and, second,
whether principles of equitable subordination support a cate-

*James J. Keightley, William G. Beyer, James J. Armbruster, Kenneth
J. Cooper, and Charles G. Cole filed a brief for the Pension Benefit Guar-
anty Corporation as amicus curiae urging reversal.

Richard M. Seltzer, Bernard Kleiman, Carl B. Frankel, Paul White-
head, and Karin Feldman filed a brief for the United Steelworkers of
America, AFL-CIO, as amicus curiae urging affirmance.

TJUSTICE SCALIA joins all but Part II-D of this opinion.

1Section 304(c) of the Bankruptcy Reform Act of 1994, 108 Stat. 4132,
added a new seventh priority and moved the provision relevant here from
seventh (§507(a)(7)) to eighth priority (§507(a)(8)), without altering any of
the language germane to this case. The parties agree that this change
from seventh to eighth priority does not affect this case because it arose
under the pre-1994 Bankruptcy Code, and we accordingly refer to the pro-
vision in question as §507(a)(7), to reflect its codification at the time in
question.
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gorical rule placing §4971 claims at a lower priority than
unsecured claims generally. We hold that §4971(a) does not
create an excise tax within the meaning of § 507(a)(7)(E), but
that categorical subordination of the Government’s claim to
those of other unsecured creditors was error.

I

The CF&I Steel Corporation and its nine subsidiaries
(CF&I) sponsored two pension plans, with the consequence
that CF&I was obligated by the Employee Retirement In-
come Security Act of 1974 (ERISA), 88 Stat. 935, 29 U. S. C.
§1001 et seq., to make certain annual minimum funding con-
tributions to the plans based on the value of the benefits
earned by its employees. See §1082; 26 U. S. C. §412. The
annual payments were due each September 15th for the pre-
ceding plan year, see 26 CFR §11.412(c)-12(b) (1995), and on
September 15, 1990, CF&I was required to pay a total of
some $12.4 million for the year ending December 31, 1989.
The day passed without any such payment, and on November
7, 1990, CF&I petitioned the United States Bankruptcy
Court for the District of Utah for relief under Chapter 11 of
the Bankruptcy Code, in an attempt at financial reorganiza-
tion prompted in large part by the company’s inability to
fund the pension plans. In re CF&I Fabricators of Utah,
Inc., 148 B. R. 332, 334 (Bkrtey. Ct. CD Utah 1992).

In 1991, the IRS filed several proofs of claim for tax liabili-
ties, one of which arose under 26 U. S. C. §4971(a), imposing
a 10 percent “tax” (of $1.24 million here) on any “accumu-
lated funding deficiency” of certain pension plans.? The

2The Government also filed a claim under §4971(b), which imposes an
exaction of 100 percent of the accumulated funding deficiency if the defi-
ciency is not corrected before the notice of deficiency under §4971(a) is
mailed or the exaction under §4971(a) is assessed. For the plan year end-
ing December 31, 1989, the claimed tax liability under §4971(b) was thus
$12.4 million. In addition, the Government filed a claim for an accumu-
lated funding deficiency for the plan year ending December 31, 1990, in
the approximate amount of $25.6 million ($12.4 million for 1989 plus an
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Government sought priority for the claim, either as an “ex-
cise tax” within the meaning of 11 U.S.C. §507(a)(7)(E)
(1988 ed.), or as a tax penalty in compensation for pecuniary
loss under §507(a)(7)(G). CF&I disputed each alternative,
and by separate adversary complaint asked the Bankruptcy
Court to subordinate the §4971 claim to those of general
unsecured creditors.

The Bankruptcy Court allowed the Government’s claim
under §4971(a) but denied it any priority under §507(a)(7),
finding the liability neither an “excise tax” under
§507(a)(7)(E) nor a tax penalty in compensation for actual
pecuniary loss under §507(a)(7)(G). Instead, the court read
§4971 as creating a noncompensatory penalty, 148 B. R., at
340, and by subsequent order subordinated the claim to those
of all other general unsecured creditors, on the supposed
authority of the Bankruptcy Code’s provision for equitable
subordination, 11 U. S. C. §510(c).

The Government appealed to the District Court for the
District of Utah, pressing its excise tax theory and object-
ing to equitable subordination as improper in the absence of
Government misconduct. While that appeal was pending,
CF&I presented the Bankruptey Court with a reorganiza-
tion plan that put the §4971 claim in what the plan called
Class 13, a special category giving lowest priority (and no
money) to claims for nonpecuniary loss penalties; but it also
provided that, if the court found subordination behind gen-
eral unsecured claims to be inappropriate, the §4971 claim
would be ranked with them in what the reorganization plan

additional deficiency of $13.2 million for 1990); the liability claimed under
§4971(a) for 1990 was therefore $2.56 million, and under §4971(b) the full
$25.6 million. The Bankruptey Court disallowed all of these additional
claims (for reasons not pertinent here), see In re CF&I Fabricators of
Utah, Inc., 148 B. R. 332, 341 (Bkrtcy. Ct. CD Utah 1992), and the Govern-
ment has not sought review of its ruling. Thus, though the Government
filed four §4971 claims in the Bankruptcy Court, we focus on the one at
issue here, the §4971(a) claim for the deficiency in the 1989 plan year.
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called Class 12 (which would receive some funds). Appel-
lees” App. in No. 94-4034 et al. (CA10), pp. 96-101, 137-141,
197-200. The United States objected, but the Bankruptcy
Court affirmed the plan. The Government appealed this
order as well, and the District Court affirmed both the denial
of excise tax treatment and the subsequent subordination
to general unsecured claims. App. to Pet. for Cert. A-11.
The Tenth Circuit likewise affirmed. 53 F. 3d 1155 (1995).
We granted certiorari, 516 U. S. 1005 (1995), to resolve a
conflict among the Circuits over whether §4971(a) claims are
excise taxes within the meaning of §507(a)(7)(E), and
whether such claims are categorically subject to equitable
subordination under §510(c).> We affirm on the first ques-
tion but on the second vacate the judgment and remand.

II

The provisions for priorities among a bankrupt debtor’s
claimants are found in 11 U. S. C. §507, subsection (a)(7) of
which read, in relevant part, that seventh priority would be
accorded to

“allowed unsecured claims of governmental units, only
to the extent that such claims are for—

“(E) an excise tax on—

“(i) a transaction occurring before the date of the fil-
ing of the petition for which a return, if required, is last
due, under applicable law or under any extension, after
three years before the date of the filing of the petition;
or

“(ii) if a return is not required, a transaction occur-
ring during the three years immediately preceding the
date of the filing of the petition.”

3Compare In re Mansfield Tire & Rubber Co., 942 F. 2d 1055 (CA6 1991),
cert. denied sub nom. Krugliak v. United States, 502 U. S. 1092 (1992),
with In re Cassidy, 983 F. 2d 161 (CA10 1992); In re C-T of Va., Inc., 977
F. 2d 137 (CA4 1992).



Cite as: 518 U. S. 213 (1996) 219

Opinion of the Court

What the Government here claims to be an excise tax obliga-
tion arose under 26 U. S. C. §4971(a), which provides that

“[f]or each taxable year of an employer who maintains a
[pension] plan . . . there is hereby imposed a tax of 10
percent (5 percent in the case of a multiemployer plan)
on the amount of the accumulated funding deficiency
under the plan, determined as of the end of the plan year
ending with or within such taxable year.”

No one denies that Congress could have included a pro-
vision in the Bankruptcy Code calling a §4971 exaction an
excise tax (thereby affording it the priority claimed by the
Government); the only question is whether the exaction
ought to be treated as a tax (and, if so, an excise) without
some such dispositive direction.

A

Here and there in the Bankruptcy Code Congress has
included specific directions that establish the significance
for bankruptcy law of a term used elsewhere in the federal
statutes. Some bankruptey provisions deal specifically with
subjects as identified by terms defined outside the Bank-
ruptey Code; 11 U. S. C. §523(a)(13), for example, addresses
“restitution issued under title 18, United States Code,” and
§507(a)(1) refers to “any fees and charges assessed against
the estate under chapter 123 of title 28.” Other bankruptey
provisions directly adopt definitions contained in other
statutes; thus §§761(5), (7), and (8) adopt the Commodity
Exchange Act’s definitions of “commodity option,” “contract
market,” “contract of sale,” and so on. Not surprisingly,
there are places where the Bankruptcy Code makes refer-
ential use of the Internal Revenue Code, as 11 U.S.C.
§101(41)(C)() does in referring to “an employee pension ben-
efit plan that is a governmental plan, as defined in section
414(d) of the Internal Revenue Code,” and as §346(g)(1)(C)
does in providing for recognition of a gain or loss “to the
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same extent that such transfer results in the recognition of
gain or loss under section 371 of the Internal Revenue Code.”

It is significant, therefore, that Congress included no such
reference in § 507(a)(7)(E), even though the Bankruptcy Code
itself provides no definition of “excise,” “tax,” or “excise
tax.” This absence of any explicit connector between
§§507(a)(7)(E) and 4971 is all the more revealing in light of
the following history of interpretive practice in determining
whether a “tax” so called in the statute creating it is also a
“tax” (as distinct from a debt or penalty) for the purpose of
setting the priority of a claim under the bankruptcy laws.

B

Although §507(a)(7), giving seventh priority to several dif-
ferent kinds of taxes, was enacted as part of the Bankruptey
Act of 1978, 92 Stat. 2590 (1978 Act), a priority provision for
taxes was nothing new. Section 64(a) of the Bankruptcy Act
of 1898 (1898 Act), which governed (as frequently amended)
until 1978, gave priority to “taxes legally due and owing by
the bankrupt to the United States [or a] State, county, dis-
trict, or municipality.” 30 Stat. 544, 563.# On a number of
occasions, this Court considered whether a particular exac-
tion, whether or not called a “tax” in the statute creating it,
was a tax for purposes of §64(a), and in every one of those
cases the Court looked behind the label placed on the exac-
tion and rested its answer directly on the operation of the
provision using the term in question.

The earliest such cases involved state taxes and are exem-
plified by City of New York v. Feiring, 313 U. S. 283 (1941).
In considering whether a New York sales tax was a “tax”
entitled to priority under § 64(a), the Court placed no weight
on the “tax” label in the New York law, and looked to the

4This provision was modified slightly between 1898 and 1978, most nota-
bly in 1938, when it was moved to §64(a)(4) (and given fourth priority)
and amended to apply to “taxes legally due and owing by the bankrupt to
the United States or any State or any subdivision thereof.” 52 Stat. 874.
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state statute only “to ascertain whether its incidents are
such as to constitute a tax within the meaning of §64.” Id.,
at 285. See also New Jersey v. Anderson, 203 U. S. 483, 492
(1906); New York v. Jersawit, 263 U. S. 493, 495-496 (1924).
The Court later followed the same course when a federal
statute created the exaction. In United States v. New
York, 315 U.S. 510 (1942), the Court considered whether
“‘tax[es]’” so called in two federal statutes, id., at 512, n. 2,
were entitled to priority as “taxes” under §64(a). In each
instance the decision turned on the actual effects of the exac-
tions, id., at 514-517, with the Court citing Feiring and An-
derson as authority for its enquiry. 315 U. S., at 514-516.
See also United States v. Childs, 266 U.S. 304, 309-310
(1924); United States v. Sotelo, 436 U. S. 268, 275 (1978) (“We
... cannot agree with the Court of Appeals that the ‘penalty’
language of Internal Revenue Code §6672 is dispositive of
the status of respondent’s debt under Bankruptcy Act
§17(@)(1)e)”).

Congress could, of course, have intended a different inter-
pretive method for reading terms used in the Bankruptcy
Code it created in 1978. But if it had so intended we would
expect some statutory indication, see Midlantic Nat. Bank
v. New Jersey Dept. of Environmental Protection, 474 U. S.
494, 501 (1986), whereas the most obvious statutory indicator
is very much to the contrary: in the specific instances noted
before, it would have been redundant for Congress to refer

5 As the Court stated in a different context: “Although the statute . . .
terms the money demanded as ‘a further sum,” and does not describe it as
a penalty, still the use of those words does not change the nature and
character of the enactment. Congress may enact that such a provision
shall not be considered as a penalty or in the nature of one, . . . and it is
the duty of the court to be governed by such statutory direction, but the
intrinsic nature of the provision remains, and, in the absence of any decla-
ration by Congress affecting the manner in which the provision shall be
treated, courts must decide the matter in accordance with their views of
the nature of the act.” Helwig v. United States, 188 U. S. 605, 612—-613
(1903).
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specifically to Internal Revenue Code definitions of given
terms if such cross-identity were to be assumed or presumed,
as a matter of interpretive course.

While the Government does not directly challenge the con-
tinuing vitality of the cases in the Feiring line, it seeks to
sidestep them by arguing, first, that similarities between the
plain texts of §§4971 and 507(a)(7)(E) resolve this case.
This approach, however, is inconsistent with New York and
Sotelo, in each of which the Court refused to rely on the
terminology used in the relevant tax and bankruptcy provi-
sions.® The argument is also unavailing on its own terms,
for even if we were to accept the proposition that comparable
use of similar terms is dispositive, the Government’s plain
text argument still would fail.

The word “excise” appears nowhere in §4971 (whereas, by
contrast, 26 U. S. C. §4401 explicitly states that it imposes
“an excise tax”). And although there is one reference to
“excise taxes” that applies to §4971 in the heading of the sub-
title covering that section (“Subtitle D—Miscellaneous Excise
Taxes”), the Government disclaims any reliance on that cap-
tion. Tr. of Oral Arg. 14, 17-20; see also 26 U. S. C. § 7806(b)
(“No inference, implication, or presumption of legislative con-
struction shall be drawn or made by reason of the location
or grouping of any particular section or provision or portion
of this title”). Furthermore, though §4971(a) does explicitly
refer to its exaction as a “tax,” the Government disavows
any suggestion that this language is dispositive as to
whether §4971(a) is a tax for purposes of § 507(a)(7)(E); while

6 JUSTICE THOMAS'’s suggestion that no case “has denied bankruptcy pri-
ority to a congressionally enacted tax,” post, at 230, is true, but not on
point. United States v. New York, 315 U.S., at 514-517, employed the
Feiring-Anderson analysis to the exactions at issue there; the Court did
not rely on the label that Congress gave. See also United States v. Sotelo,
436 U. S., at 275; United States v. Childs, 266 U. S. 304, 309-310 (1924).
The Court’s conclusion that the exactions functioned as taxes does not
change the fact that it employed a functional analysis.
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§4971(b) “impos[es] a tax equal to 100 percent of [the]
accumulated funding deficiency to the extent not corrected,”
the Government says that this explicit language does not
answer the question whether §4971(b) is, in fact, a tax under
§507(a)(7)(E). Reply Brief for United States 13-14; Tr. of
Oral Arg. 19-24. The Government’s positions, then, under-
mine its suggestion that the statutes’ texts standing together
demonstrate that §4971(a) imposes an excise tax.

The Government’s second effort to avoid a New York and
Sotelo interpretive enquiry relies on a statement from the
legislative history of the 1978 Act, that “[a]ll Federal, State
or local taxes generally considered or expressly treated as
excises are covered by” §507(a)(7)(E). 124 Cong. Rec. 32416
(1978) (remarks of Rep. Edwards); id., at 34016 (remarks of
Sen. DeConcini). But even taking this statement as author-
itative, it would provide little support for the Government’s
position. Although the statement may mean that all exac-
tions called” “excise taxes” should be covered by §507(a)
(M(E),? §4971 does not call its exaction an excise tax. And
although the section occurs in a subtitle with a heading
of “Miscellaneous Excise Taxes,” the Government has dis-
claimed reliance on the subtitle heading as authority for its
position in this case, recognizing the provision of 26 U. S. C.
§7806(b) that no inference of legislative construction should
be drawn from the placement of a provision in the Internal
Revenue Code. See supra, at 222 and this page; Tr. of Oral
Arg. 19. If, on the other hand, the statement in the legisla-

7Assuming that an exaction would not be “generally considered” an
excise tax unless it would be reasonable to consider it such, the possible
application of this first prong of the legislators’ statement of intent is
answered by the analysis of §4971, below.

8Tt should be noted, though, that such an interpretation may prove too
much: the Government suggests that this statement from the legislative
history does not affect the rule of construction that courts will look behind
the denomination of state and local taxes, Reply Brief for United States
6, n. 4, but it is difficult to read that sentence as applying one rule for
federal taxes and another for state and local ones.
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tive history is read more literally, its apparent upshot is that,
among those exactions that are taxes, the ones that are
expressly treated as excises are “excise tax[es]” within
the meaning of §507(a)(7)(EE). But that proposition fails, of
course, to answer the question whether the exaction is a tax
to begin with.

In sum, we conclude that the 1978 Act reveals no congres-
sional intent to reject generally the interpretive principle
that characterizations in the Internal Revenue Code are not
dispositive in the bankruptey context, and no specific provi-
sion that would relieve us from making a functional examina-
tion of §4971(a). We proceed to that examination.

C

Anderson and New York applied the same test in deter-
mining whether an exaction was a tax under §64(a), or a
penalty or debt: “a tax is a pecuniary burden laid upon indi-
viduals or property for the purpose of supporting the Gov-
ernment.” Anderson, 203 U. S., at 492; New York, 315 U. S,
at 515; accord, Feiring, 313 U.S., at 285 (“§64 extends to
those pecuniary burdens laid upon individuals or their prop-
erty ... for the purpose of defraying the expenses of govern-
ment or of undertakings authorized by it”). Or, as the
Court noted in a somewhat different context, “[a] tax is an
enforced contribution to provide for the support of govern-
ment; a penalty, as the word is here used, is an exaction
imposed by statute as punishment for an unlawful act.”
United States v. La Franca, 282 U. S. 568, 572 (1931).

We take La Franca’s statement of the distinction to be
sufficient for the decision of this case; if the concept of pen-
alty means anything, it means punishment for an unlawful
act or omission, and a punishment for an unlawful omission
is what this exaction is. Title 29 U. S. C. §1082 requires a
pension plan sponsor to fund potential plan liability according
to a complex statutory formula, see also 26 U.S. C. §412,
and 26 U. S. C. §4971(a) requires employers who maintain a
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pension plan to pay the Government 10 percent of any accu-
mulated funding deficiency. If the employer fails to correct
the deficiency before the earlier of a notice of deficiency
under §4971(a) or an assessment of the §4971(a) exaction,
the employer is obligated to pay an additional “tax” of 100
percent of the accumulated funding deficiency. §4971(b).?
The obviously penal character of these exactions is under-
scored by other provisions, including one giving the Pension
Benefit Guaranty Corporation (PBGC) an entirely independ-
ent claim against the employer for “the total amount of the
unfunded benefit liabilities,” 29 U.S. C. §1362(b)(1)(A) (a
claim which in this case the PBGC has asserted and which
is still pending, see Pension Benefit Guaranty Corporation v.
Reorganized CF&I Fabricators of Utah, Inc., 179 B. R. 704
(ND Utah 1994)); see also §§1306-1307. We are, indeed, un-
able to find any provision in the statutory scheme that would
cast the “tax” at issue here in anything but this punitive light.

D

The legislative history reflects the statute’s punitive
character:

9The Government contends that §4971(b) is more similar to a penalty
than §4971(a) is, because the Secretary of the Treasury can waive liability
under the former but not the latter. The suggestion is that the Secretary
can waive the imposition of the 100 percent tax, under ERISA §3002(b), 88
Stat. 997, or can eliminate a violation by reducing the employer’s funding
requirement, see 26 U. S. C. §412(d); see also 29 U. S. C. §1083(a). But
§§412(d) and 1083(a) provide for waiver of the minimum funding require-
ments, so their application would avoid a violation of either §§4971(a) or
(b); there simply would be no “accumulated funding deficiency” for pur-
poses of either §§4971(a) or (b). Thus the Government is incorrect in
suggesting that the Secretary has the ability to waive the exaction under
§4971(b) but not under §4971(a).

More fundamentally, even if the Secretary could waive only §4971(b), it
is not clear why this would make any difference, as the exaction would
still serve to reinforce a federal prohibition.
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“The bill also provides new and more effective penal-
ties where employers fail to meet the funding standards.
In the past, an attempt has been made to enforce the
relatively weak funding standards existing under pres-
ent law by providing for immediate vesting of the em-
ployees’ rights, to the extent funded, under plans which
do not meet these standards. This procedure, however,
has proved to be defective since it does not directly pe-
nalize those responsible for the underfunding. For this
reason, the bill places the obligation for funding and the
penalty for underfunding on the person on whom it be-
longs—namely, the employer.” H. R. Rep. No. 93-807,
p- 28 (1974).

Accord, S. Rep. No. 93-383, p. 24 (1973). The Committee
Reports also stated that, “[slince the employer remains liable
for the contributions necessary to meet the funding stand-
ards even after the payment of the excise taxes, it is antici-
pated that few, if any, employers will willfully violate these
standards.” H. R. Rep. No. 93-807, supra, at 28; S. Rep. No.
93-383, supra, at 24-25.

Given the patently punitive function of §4971, we conclude
that §4971 must be treated as imposing a penalty, not au-
thorizing a tax. Accordingly, we hold that the “tax” under
§4971(a) was not entitled to seventh priority as an “excise
tax” under §507(a)(7)(E), but instead is, for bankruptcy pur-
poses, a penalty to be dealt with as an ordinary, unsecured
claim.

I11

Hence, the next question: whether the Court of Appeals
improperly subordinated the Government’s §4971 claim to
those of the other general unsecured creditors. Though we
have rejected the argument that the §4971 claim is for an
“excise tax” within the meaning of §507(a)(7)(E), both par-
ties agree that the §4971 claim is allowable on a nonpriority
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unsecured basis.!® CF&I’s reorganization plan did not lump
all unsecured claims in one nonpriority class, however, but
instead created four classes of unsecured creditors, only the
first two of which would receive funds: Class 11 comprised
small claims ($1,500 or less) grouped together for administra-
tive convenience, see 11 U. S. C. § 1122(b); Class 12 comprised
general unsecured claims (except for those assigned to other
classes); Class 13 covered the §4971 claim and some other
(much smaller) subordinated penalty claims; and Class 14,
claims between the CF&I Steel Corporation and its subsidi-
aries (all of which were bankrupt), the net value of which
was zero. The plan provided, nonetheless, that if a court
determined that a Class 13 claim should not be subordinated,
or that the Class 13 claims should not be separately classi-
fied, the claim or claims would be placed in Class 12. Appel-
lees’ App. in No. 94-4034 et al., at 95-101, 137-141, 196-200.

When the Government challenged the proposal to subor-
dinate its claim, the Bankruptcy Court confirmed the reor-
ganization plan, App. to Pet. for Cert. A-31, and ordered
that the §4971 claim be “subordinated to the claims of all
other general unsecured creditors of [CF&I] pursuant to
11 U.S. C. §510(c).” Id., at A-21. The District Court sub-
sequently ruled that the §4971 claim “should be equitably
subordinated to the claims of the general creditors under
Section 510(c).” Id., at A-18. In the Tenth Circuit, the
Government again contested subordination under §510(c),
which CF&I defended, even as it sought to sustain the Bank-
ruptey Court’s result with two new, alternative arguments:
first, that 11 U. S. C. §1122(a), restricting a given class to
substantially similar claims, prohibited placement of the
§4971 claim in Class 12, because of its dissimilarity to other

10 Cf. §57(j) of the 1898 Act, 30 Stat. 561 (“Debts owing to the United
States, a State, a county, a district, or a municipality as a penalty or for-
feiture shall not be allowed, except for the amount of the pecuniary loss
sustained by the act, transaction, or proceeding out of which the penalty
or forfeiture arose”).
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unsecured claims; and second, that, because 11 U.S.C.
§1129(a)(7) authorizes creditors with impaired claims (1. e.,
those getting less than full payment under the plan, like
those in Class 12 here) to reject a plan that would give them
less than they would get from a Chapter 7 liquidation, courts
must have the power to assign a claim the same priority it
would have in a Chapter 7 liquidation (in which a noncom-
pensatory prepetition penalty claim would be subordinated,
11 U. S. C. §726(a)(4)). The Court of Appeals addressed nei-
ther of these arguments, however, relying instead on the
broad construction given §510(c) in In re Virtual Network
Servs. Corp., 902 F. 2d 1246 (CAT 1990) (subordinating
a claim otherwise entitled to priority under §507(a)(7) to
those of general unsecured creditors), and holding specifi-
cally that “section 510(c)(1) does not require a finding of
claimant misconduct to subordinate nonpecuniary loss tax
penalty claims.” 53 F. 3d, at 1159. The Court of Appeals
took note of the Bankruptcy Court’s finding that “[d]eclining
to subordinate the IRS’s penalty claim would harm innocent
creditors rather than punish the debtor” and concluded that
“the bankruptey court correctly addressed the equities in
this case.” Ibid.

Nothing in the opinion of the Court of Appeals (or, for
that matter, in the rulings of the Bankruptcy Court and the
District Court) addresses the arguments that the Bank-
ruptey Court’s result was sustainable without reliance on
§510(c). The court never suggested that either §1122(a) or
the Chapter 7 liquidation provisions were relevant. We
thus necessarily review the subordination on the assumption
that the Court of Appeals placed no reliance on the possibil-
ity that the Bankruptcy Code might permit the subordina-
tion on any basis except equitable subordination under
§510(c).

So understood, the subordination was error. In United
States v. Noland, 517 U. S. 535 (1996), we reversed a judg-
ment said to rely on §510(c) when the subordination turned
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on nothing other than the very characteristic that entitled
the Government’s claim to priority under §§507(a)(1) and
503(b)(1)(C). We held that the subordination fell beyond the
scope of a court’s authority under the doctrine of equitable
subordination, because categorical subordination at the same
level of generality assumed by Congress in establishing rela-
tive priorities among creditors was tantamount to a legisla-
tive act and therefore was outside the scope of any leeway
under §510(c) for judicial development of the equitable sub-
ordination doctrine. See id., at 543. Of course it is true
that Noland passed on the subordination from a higher pri-
ority class to the residual category of general unsecured
creditors at the end of the line, whereas here the subordina-
tion was imposed upon a disfavored subgroup within the re-
sidual category. But the principle of Noland has nothing to
do with transfer between classes, as distinet from ranking
within one of them. The principle is simply that categorical
reordering of priorities that takes place at the legislative
level of consideration is beyond the scope of judicial author-
ity to order equitable subordination under §510(c). The
order in this case was as much a violation of that principle
as Noland’s order was.

Without passing on the merits of CF&I’s arguments that
the §4971 claim is not similar to the other unsecured claims
and that courts dealing with Chapter 11 plans should be
guided by Chapter 7 provisions, we vacate the judgment of
the Court of Appeals, and remand the case for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring in part and dissenting in
part.

I agree with the majority that the Bankruptcy Court im-
properly relied on 11 U.S.C. §510(c) to subordinate the
United States’ claims, and I join Part III of the Court’s opin-
ion. I cannot agree, however, with the majority’s determi-
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nation that assessments under 26 U. S. C. §4971(a) are not
“excise taxes” within the meaning of 11 U. S. C. §507(a)(7)(E)
(1988 ed.). I would hold that every congressionally enacted
tax that is generally considered an excise tax is entitled to
bankruptcy priority under §507(a)(7)(E).

Section 507(a)(7)(E) creates a bankruptey priority for ex-
cise taxes. Congress, in enacting §4971, purported to enact
a tax, see 26 U. S. C. §4971(a) (“[T]here is hereby imposed a
tax . ..”), and the tax it enacted is properly considered an
excise tax. See Commissioner v. Keystone Consol. Indus-
tries, Inc., 508 U.S. 152, 161 (1993) (stating, in dicta, that
§4971 imposes an excise tax). It is true that New Jersey v.
Anderson, 203 U. S. 483 (1906), and its progeny held that
whether a state assessment is entitled to bankruptey prior-
ity as a tax is a federal question. See id., at 492; City of
New York v. Feiring, 313 U. S. 283, 285 (1941). It is not ap-
propriate, however, for federal courts to perform a similar
inquiry into valid taxes passed by Congress, and the major-
ity cites no case in which this Court has denied bankruptcy
priority to a congressionally enacted tax. I respectfully
dissent.
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BROWN kT AL. v. PRO FOOTBALL, INC., DBA
WASHINGTON REDSKINS, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 95-388. Argued March 27, 1996—Decided June 20, 1996

After their collective-bargaining agreement expired, the National Football
League (NFL), a group of football clubs, and the NFL Players Associa-
tion, a labor union, began to negotiate a new contract. The NFL pre-
sented a plan that would permit each club to establish a “developmental
squad” of substitute players, each of whom would be paid the same
$1,000 weekly salary. The union disagreed, insisting that individual
squad members should be free to negotiate their own salaries. When
negotiations reached an impasse, the NFL unilaterally implemented the
plan. A number of squad players brought this antitrust suit, claiming
that the employers’ agreement to pay them $1,000 per week restrained
trade in violation of the Sherman Act. The District Court entered
judgment for the players on a jury treble-damages award, but the Court
of Appeals reversed, holding that the owners were immune from anti-
trust liability under the federal labor laws.

Held: Federal labor laws shield from antitrust attack an agreement among
several employers bargaining together to implement after impasse the
terms of their last best good-faith wage offer. Pp. 235-250.

(@) This Court has previously found in the labor laws an implicit,
“nonstatutory” antitrust exemption that applies where needed to make
the collective-bargaining process work. See, e. g., Connell Constr. Co.
v. Plumbers, 421 U. S. 616, 622. 'The practice here at issue—the postim-
passe imposition of a proposed employment term concerning a manda-
tory subject of bargaining—is unobjectionable as a matter of labor law
and policy, and, indeed, plays a significant role in the multiemployer
collective-bargaining process that itself comprises an important part of
the Nation’s industrial relations system. Subjecting it to antitrust law
would threaten to introduce instability and uncertainty into the
collective-bargaining process, for antitrust often forbids or discourages
the kinds of joint discussions and behavior that collective bargaining
invites or requires. Moreover, if antitrust courts tried to evaluate par-
ticular kinds of employer understandings, there would be created a web
of detailed rules spun by many different nonexpert antitrust judges and
juries, not a set of labor rules enforced by a single expert body, the
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National Labor Relations Board, to which the labor laws give primary
responsibility for policing collective bargaining. Thus, the implicit
exemption applies in this case. Pp. 235-242.

(b) Petitioners’ claim that the exemption applies only to labor-
management agreements is rejected, since it is based on inapposite
authority, and an exemption limited by petitioners’ labor-management-
consent principle could not work. Pp. 243-244.

(c) Also rejected is the Government’s argument that the exemption
should terminate at the point of impasse. Its rationale, that employers
are thereafter free as a matter of labor law to negotiate individual ar-
rangements on an interim basis with the union, is not completely accu-
rate. More importantly, the simple “impasse” line would not solve the
basic problem that labor law permits employers, after impasse, to en-
gage in considerable joint behavior, while uniform employer conduct—
at least when accompanied by discussion—invites antitrust attack.
Pp. 244-247.

(d) Petitioners’ alternative rule, which would exempt from antitrust’s
reach postimpasse agreements about bargaining “tactics,” but not those
about substantive “terms,” is unsatisfactory because it would require
antitrust courts, insulated from the bargaining process, to delve into the
amorphous subject of employers’ subjective motives in order to deter-
mine whether the exemption applied. Pp. 247-248.

(e) Petitioners’ arguments relating to general “backdrop” statutes
and the “special” nature of professional sports are also rejected.
Pp. 248-250.

(f) The antitrust exemption applies to the employer conduct at issue
here, which took place during and immediately after a collective-
bargaining negotiation; grew out of, and was a directly related to, the
lawful operation of the bargaining process; involved a matter that the
parties were required to negotiate collectively; and concerned only the
parties to the collective-bargaining relationship. The Court’s holding is
not intended to insulate from antitrust review every joint imposition of
terms by employers, for an employer agreement could be sufficiently
distant in time and in circumstances from the bargaining process that a
rule permitting antitrust intervention would not significantly interfere
with that process. The Court need not decide in this case whether, or
where, to draw the line, particularly since it does not have the detailed
views of the Board on the matter. P. 250.

50 F. 3d 1041, affirmed.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS, and GINS-
BURG, JJ., joined. STEVENS, J,, filed a dissenting opinion, post, p. 252.
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Kenneth W. Starr argued the cause for petitioners. With
him on the briefs were Paul T. Cappuccio, Steven G. Brad-
bury, Joseph A. Yablonski, and Daniel B. Edelman.

Deputy Solicitor General Wallace argued the cause for
the United States et al. as amicus curiae urging reversal.
With him on the brief were Solicitor General Days, Assist-
ant Attorney General Bingaman, Deputy Assistant Attor-
ney General Klein, Paul R. Q. Wolfson, Robert J. Nicholson,
Robert J. Wiggers, and David C. Shonka.

Gregg H. Levy argued the cause for respondents. With
him on the brief were Herbert Dym, Sonya D. Winner, and
Robert A. Long, Jr.*

JUSTICE BREYER delivered the opinion of the Court.

The question in this case arises at the intersection of the
Nation’s labor and antitrust laws. A group of professional

*Briefs of amici curiae urging reversal were filed for the National
Hockey League Players Association et al. by Simon P. Gourdine, Lau-
rence Gold, Virginia A. Seitz, James W. Quinn, and Jeffrey L. Kessler;
and for the Screen Actors Guild, Inc., et al. by David Alter.

Briefs of amici curiae urging affirmance were filed for the Alliance of
Motion Picture and Television Producers by Richard M. Cooper; for the
American Trucking Associations by Mark I. Levy and Daniel R. Barney;
for the Associated General Contractors of America, Inc., by Charles E.
Murphy, John G. Roberts, Jr., and Michael E. Kennedy; for the Bitumi-
nous Coal Operators’ Association, Inc., by Charles P. O’'Connor, Peter Bus-
cemi, and Stanley F. Lechner; for the Carriers Container Council, Inc.,
et al. by C. Peter Lambos, Robert J. Attaway, Donato Caruso, and Robert
S. Zuckerman, for the Chamber of Commerce of the United States et al.
by Zachary D. Fasman, Neal D. Mollen, Jenny C. Wu, Stephen A. Bokar,
Robin S. Conrad, Jan S. Amundson, and Quentin Riegel; for the League
of Voluntary Hospitals and Homes of New York et al. by Howard L. Ganz
and Steven C. Kramne; for the National Basketball Association by Jeffrey
A. Michkin and Richard W. Buchanan; for the National Electrical Con-
tractors Association, Inc., by Gary L. Lieber; for the National Hockey
League by Frank Rothman; for the National Railway Labor Conference
by Richard T. Conway, Ralph J. Moore, Jr., David P. Lee, and Joanna
Moorhead; and for the Office of the Commissioner of Baseball et al. by
Randy L. Levine and Thomas J. Ostertag.
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football players brought this antitrust suit against football
club owners. The club owners had bargained with the play-
ers’ union over a wage issue until they reached impasse.
The owners then had agreed among themselves (but not with
the union) to implement the terms of their own last best
bargaining offer. The question before us is whether federal
labor laws shield such an agreement from antitrust attack.
We believe that they do. This Court has previously found
in the labor laws an implicit antitrust exemption that applies
where needed to make the collective-bargaining process
work. Like the Court of Appeals, we conclude that this
need makes the exemption applicable in this case.

I

We can state the relevant facts briefly. In 1987, a
collective-bargaining agreement between the National Foot-
ball League (NFL or League), a group of football clubs, and
the NFL Players Association, a labor union, expired. The
NFL and the Players Association began to negotiate a new
contract. In March 1989, during the negotiations, the NFL
adopted Resolution G-2, a plan that would permit each club
to establish a “developmental squad” of up to six rookie or
“first-year” players who, as free agents, had failed to secure
a position on a regular player roster. See App. 42. Squad
members would play in practice games and sometimes in
regular games as substitutes for injured players. Resolu-
tion G-2 provided that the club owners would pay all squad
members the same weekly salary.

The next month, April, the NFL presented the develop-
mental squad plan to the Players Association. The NFL
proposed a squad player salary of $1,000 per week. The
Players Association disagreed. It insisted that the club
owners give developmental squad players benefits and pro-
tections similar to those provided regular players, and that
they leave individual squad members free to negotiate their
own salaries.
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Two months later, in June, negotiations on the issue of de-
velopmental squad salaries reached an impasse. The NFL
then unilaterally implemented the developmental squad pro-
gram by distributing to the clubs a uniform contract that
embodied the terms of Resolution G-2 and the $1,000 pro-
posed weekly salary. The League advised club owners that
paying developmental squad players more or less than $1,000
per week would result in disciplinary action, including the
loss of draft choices.

In May 1990, 235 developmental squad players brought
this antitrust suit against the League and its member clubs.
The players claimed that their employers’ agreement to pay
them a $1,000 weekly salary violated the Sherman Act. See
15 U.S. C. §1 (forbidding agreements in restraint of trade).
The Federal District Court denied the employers’ claim of
exemption from the antitrust laws; it permitted the case to
reach the jury; and it subsequently entered judgment on a
jury treble-damages award that exceeded $30 million. The
NFL and its member clubs appealed.

The Court of Appeals (by a split 2-to-1 vote) reversed.
The majority interpreted the labor laws as “waiv[ing] anti-
trust liability for restraints on competition imposed through
the collective-bargaining process, so long as such restraints
operate primarily in a labor market characterized by collec-
tive bargaining.” 50 F. 3d 1041, 1056 (CADC 1995). The
court held, consequently, that the club owners were immune
from antitrust liability. We granted certiorari to review
that determination. Although we do not interpret the ex-
emption as broadly as did the Appeals Court, we nonetheless
find the exemption applicable, and we affirm that court’s im-
munity conclusion.

II

The immunity before us rests upon what this Court has
called the “nonstatutory” labor exemption from the antitrust
laws. Conmnell Constr. Co. v. Plumbers, 421 U. S. 616, 622
(1975); see also Meat Cutters v. Jewel Tea Co., 381 U. S. 676
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(1965); Mine Workers v. Pennington, 381 U.S. 657 (1965).
The Court has implied this exemption from federal labor
statutes, which set forth a national labor policy favoring free
and private collective bargaining, see 29 U. S. C. § 151; Team-
sters v. Oliver, 358 U. S. 283, 295 (1959); which require good-
faith bargaining over wages, hours, and working conditions,
see 29 U. S. C. §§158(a)(5), 1568(d); NLRB v. Wooster Div. of
Borg-Warner Corp., 356 U. S. 342, 348-349 (1958); and which
delegate related rulemaking and interpretive authority to
the National Labor Relations Board (Board), see 29 U. S. C.
§153; San Diego Building Trades Council v. Garmon, 359
U. S. 236, 242-245 (1959).

This implicit exemption reflects both history and logic.
As a matter of history, Congress intended the labor statutes
(from which the Court has implied the exemption) in part to
adopt the views of dissenting Justices in Duplex Printing
Press Co. v. Deering, 254 U. S. 443 (1921), which Justices had
urged the Court to interpret broadly a different explicit
“statutory” labor exemption that Congress earlier (in 1914)
had written directly into the antitrust laws. Id., at 483-488
(Brandeis, J., joined by Holmes and Clarke, JJ., dissenting)
(interpreting § 20 of the Clayton Act, 38 Stat. 738, 29 U. S. C.
§52); see also United States v. Hutcheson, 312 U. S. 219, 230-
236 (1941) (discussing congressional reaction to Duplex). In
the 1930’s, when it subsequently enacted the labor statutes,
Congress, as in 1914, hoped to prevent judicial use of anti-
trust law to resolve labor disputes—a kind of dispute nor-
mally inappropriate for antitrust law resolution. See Jewel
Tea, supra, at 700-709 (opinion of Goldberg, J.); Marine
Cooks v. Panama S. S. Co., 362 U. S. 365, 370, n. 7 (1960); A.
Cox, Law and the National Labor Policy 3-8 (1960); cf. Du-
plex, supra, at 485 (Brandeis, J., dissenting) (explicit “statu-
tory” labor exemption reflected view that “Congress, not the
judges, was the body which should declare what public policy
in regard to the industrial struggle demands”). The implicit
(“nonstatutory”) exemption interprets the labor statutes in
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accordance with this intent, namely, as limiting an antitrust
court’s authority to determine, in the area of industrial con-
flict, what is or is not a “reasonable” practice. It thereby
substitutes legislative and administrative labor-related de-
terminations for judicial antitrust-related determinations as
to the appropriate legal limits of industrial conflict. See
Jewel Tea, supra, at 709-710.

As a matter of logic, it would be difficult, if not impossible,
to require groups of employers and employees to bargain to-
gether, but at the same time to forbid them to make among
themselves or with each other any of the competition-
restricting agreements potentially necessary to make the
process work or its results mutually acceptable. Thus, the
implicit exemption recognizes that, to give effect to federal
labor laws and policies and to allow meaningful collective
bargaining to take place, some restraints on competition im-
posed through the bargaining process must be shielded from
antitrust sanctions. See Comnell, supra, at 622 (federal
labor law’s “goals” could “never” be achieved if ordinary anti-
competitive effects of collective bargaining were held to vio-
late the antitrust laws); Jewel Tea, supra, at 711 (national
labor law scheme would be “virtually destroyed” by the rou-
tine imposition of antitrust penalties upon parties engaged
in collective bargaining); Pennington, supra, at 665 (implicit
exemption necessary to harmonize Sherman Act with “na-
tional policy . . . of promoting ‘the peaceful settlement of
industrial disputes by subjecting labor-management contro-
versies to the mediatory influence of negotiation’”) (quoting
Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203,
211 (1964)).

The petitioners and their supporters concede, as they
must, the legal existence of the exemption we have de-
scribed. They also concede that, where its application is
necessary to make the statutorily authorized -collective-
bargaining process work as Congress intended, the exemp-
tion must apply both to employers and to employees.
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Accord, Volkswagenwerk Aktiengesellschaft v. Federal Mar-
itime Comm’n, 390 U.S. 261, 287, n. 5 (1968) (Harlan, J.,
concurring); Jewel Tea, supra, at 729-732, 735 (opinion of
Goldberg, J.); Brief for AFL-CIO as Amicus Curiae in Asso-
ciated Gen. Contractors of Cal., Inc. v. Carpenters, O. T.
1981, No. 81-334, pp. 16-17; see also P. Areeda & H. Hoven-
kamp, Antitrust Law §229°d (1995 Supp.) (collecting recent
Court of Appeals cases); cf. H. A. Artists & Associates, Inc.
v. Actors’ Equity Assn., 451 U. S. 704, 717, n. 20 (1981) (ex-
plicit “statutory” exemption applies only to “bona fide labor
organization[s]”). Nor does the dissent take issue with
these basic principles. See post, at 253-254. Consequently,
the question before us is one of determining the exemption’s
scope: Does it apply to an agreement among several employ-
ers bargaining together to implement after impasse the
terms of their last best good-faith wage offer? We assume
that such conduct, as practiced in this case, is unobjection-
able as a matter of labor law and policy. On that assump-
tion, we conclude that the exemption applies.

Labor law itself regulates directly, and considerably, the
kind of behavior here at issue—the postimpasse imposition
of a proposed employment term concerning a mandatory sub-
ject of bargaining. Both the Board and the courts have held
that, after impasse, labor law permits employers unilaterally
to implement changes in pre-existing conditions, but only
insofar as the new terms meet carefully circumscribed con-
ditions. For example, the new terms must be “reasonably
comprehended” within the employer’s preimpasse proposals
(typically the last rejected proposals), lest by imposing more
or less favorable terms, the employer unfairly undermined
the union’s status. Storer Communications, Inc., 294
N. L. R. B. 1056, 1090 (1989); Taft Broadcasting Co., 163
N. L. R. B. 475, 478 (1967), enf’d, 395 F. 2d 622 (CADC 1968);
see also NLRB v. Katz, 369 U. S. 736, 745, and n. 12 (1962).
The collective-bargaining proceeding itself must be free of
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any unfair labor practice, such as an employer’s failure to
have bargained in good faith. See Akron Novelty Mfg. Co.,
224 N. L. R. B. 998, 1002 (1976) (where employer has not
bargained in good faith, it may not implement a term of em-
ployment); 1 P. Hardin, The Developing Labor Law 697 (3d
ed. 1992) (same). These regulations reflect the fact that im-
passe and an accompanying implementation of proposals con-
stitute an integral part of the bargaining process. See Bo-
nanno Linen Serv., Inc., 243 N. L. R. B. 1093, 1094 (1979)
(describing use of impasse as a bargaining tactic), enf’d, 630
F. 2d 25 (CA1 1980), aff’d, 454 U. S. 404 (1982); Colorado-Ute
Elec. Assn., 295 N. L. R. B. 607, 609 (1989), enf. denied on
other grounds, 939 F. 2d 1392 (CA10 1991), cert. denied, 504
U. S. 955 (1992).

Although the case law we have cited focuses upon bargain-
ing by a single employer, no one here has argued that labor
law does, or should, treat multiemployer bargaining differ-
ently in this respect. Indeed, Board and court decisions
suggest that the joint implementation of proposed terms
after impasse is a familiar practice in the context of multiem-
ployer bargaining. See, e. g., El Cerrito Mill & Lumber Co.,
316 N. L. R. B. 1005 (1995); Paramount Liquor Co., 307
N. L. R. B. 676, 686 (1992); NKS Distributors, Inc., 304
N. L. R. B. 338, 340-341 (1991), rev'd, 50 F. 3d 18 (CA9 1995);
Sage Development Co., 301 N. L. R. B. 1173, 1175 (1991);
Walker Constr. Co., 297 N. L. R. B. 746, 748 (1990), enf’d, 928
F. 2d 695 (CA5 1991); Food Ewmployers Council, Inc., 293
N. L. R. B. 333, 334, 345-346 (1989); T'ile, Terazzo & Marble
Contractors Assn., 287 N. L. R. B. 769, 772 (1987), enf’d, 935
F. 2d 1249 (CA11 1991), cert. denied, 502 U. S. 1031 (1992);
Salinas Valley Ford Sales, Inc., 279 N. L. R. B. 679, 686, 690
(1986); Carlsen Porsche Audi, Inc., 266 N. L. R. B. 141, 152—
153 (1983); Typographic Service Co., 238 N. L. R. B. 1565
(1978); United Fire Proof Warehouse Co. v. NLRB, 356 F. 2d
494, 498-499 (CAT 1966); Cuyamaca Meats, Inc. v. Butchers’
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and Food Employers’ Pension Trust Fund, 638 F. Supp. 885,
887 (SD Cal. 1986), aff’d, 827 F. 2d 491 (CA9 1987), cert. de-
nied, 485 U. S. 1008 (1988). We proceed on that assumption.

Multiemployer bargaining itself is a well-established, im-
portant, pervasive method of collective bargaining, offering
advantages to both management and labor. See Appendix,
mfra, p. 261 (multiemployer bargaining accounts for more
than 40% of major collective-bargaining agreements, and is
used in such industries as construction, transportation, retail
trade, clothing manufacture, and real estate, as well as pro-
fessional sports); NLRB v. Truck Drivers, 3563 U.S. 87, 95
(1957) (Buffalo Linen) (Congress saw multiemployer bar-
gaining as “a vital factor in the effectuation of the national
policy of promoting labor peace through strengthened collec-
tive bargaining”); Charles D. Bonanno Linen Service, Inc.
v. NLRB, 454 U. S. 404, 409, n. 3 (1982) (Bonanno Linen)
(multiemployer bargaining benefits both management and
labor, by saving bargaining resources, by encouraging devel-
opment of industry-wide worker benefits programs that
smaller employers could not otherwise afford, and by inhibit-
ing employer competition at the workers’ expense); Brief for
Respondent NLRB in Bonanno Linen, O. T. 1981, No. 80—
931, p. 10, n. 7 (same); General Subcommittee on Labor,
House Committee on Education and Labor, Multiemployer
Association Bargaining and its Impact on the Collective Bar-
gaining Process, 88th Cong., 2d Sess., 10-19, 32-33 (Comm.
Print 1964) (same); see also C. Bonnett, Employers’ Associa-
tions in the United States: A Study of Typical Associations
(1922) (history). The upshot is that the practice at issue
here plays a significant role in a collective-bargaining process
that itself constitutes an important part of the Nation’s in-
dustrial relations system.

In these circumstances, to subject the practice to antitrust
law is to require antitrust courts to answer a host of impor-
tant practical questions about how collective bargaining over
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wages, hours, and working conditions is to proceed—the
very result that the implicit labor exemption seeks to avoid.
And it is to place in jeopardy some of the potentially benefi-
cial labor-related effects that multiemployer bargaining can
achieve. That is because unlike labor law, which sometimes
welcomes anticompetitive agreements conducive to indus-
trial harmony, antitrust law forbids all agreements among
competitors (such as competing employers) that unreason-
ably lessen competition among or between them in virtually
any respect whatsoever. See, e.g., Paramount Famous
Lasky Corp. v. United States, 282 U. S. 30 (1930) (agreement
to insert arbitration provisions in motion picture licensing
contracts). Antitrust law also sometimes permits judges or
juries to premise antitrust liability upon little more than uni-
form behavior among competitors, preceded by conversa-
tions implying that later uniformity might prove desirable,
see, e. 9., United States v. General Motors Corp., 384 U.S.
127, 142-143 (1966); United States v. Foley, 598 F. 2d 1323,
1331-1332 (CA4 1979), cert. denied, 444 U. S. 1043 (1980), or
accompanied by other conduct that in context suggests that
each competitor failed to make an independent decision, see,
e. 9., American Tobacco Co. v. United States, 328 U. S. 781,
809-810 (1946); United States v. Masonite Corp., 316 U.S.
265, 275 (1942); Interstate Circuit, Inc. v. United States, 306
U. S. 208, 226-227 (1939). See generally 6 P. Areeda, Anti-
trust Law 99 1416-1427 (1986); Turner, The Definition of
Agreement Under the Sherman Act: Conscious Parallelism
and Refusals to Deal, 75 Harv. L. Rev. 655 (1962).

If the antitrust laws apply, what are employers to do once
impasse is reached? If all impose terms similar to their last
joint offer, they invite an antitrust action premised upon
identical behavior (along with prior or accompanying conver-
sations) as tending to show a common understanding or
agreement. If any, or all, of them individually impose terms
that differ significantly from that offer, they invite an unfair
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labor practice charge. Indeed, how can employers safely
discuss their offers together even before a bargaining im-
passe occurs? A preimpasse discussion about, say, the prac-
tical advantages or disadvantages of a particular proposal
invites a later antitrust claim that they agreed to limit the
kinds of action each would later take should an impasse
occur. The same is true of postimpasse discussions aimed
at renewed negotiations with the union. Nor would adher-
ence to the terms of an expired collective-bargaining agree-
ment eliminate a potentially plausible antitrust claim charg-
ing that they had “conspired” or tacitly “agreed” to do so,
particularly if maintaining the status quo were not in the
immediate economic self-interest of some. Cf. Interstate
Circuit, supra, at 222-223; 6 Areeda, supra, §1425. All this
is to say that to permit antitrust liability here threatens to
introduce instability and uncertainty into the collective-
bargaining process, for antitrust law often forbids or discour-
ages the kinds of joint discussions and behavior that the
collective-bargaining process invites or requires.

We do not see any obvious answer to this problem. We
recognize, as the Government suggests, that, in principle,
antitrust courts might themselves try to evaluate particular
kinds of employer understandings, finding them “reasonable”
(hence lawful) where justified by collective-bargaining neces-
sity. But any such evaluation means a web of detailed rules
spun by many different nonexpert antitrust judges and
juries, not a set of labor rules enforced by a single expert
administrative body, namely the Board. The labor laws give
the Board, not antitrust courts, primary responsibility for
policing the collective-bargaining process. And one of their
objectives was to take from antitrust courts the authority
to determine, through application of the antitrust laws, what
is socially or economically desirable collective-bargaining
policy. See supra, at 236-237; see also Jewel Tea, 381 U. S,
at 716-719 (opinion of Goldberg, J.).
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Both petitioners and their supporters advance several sug-
gestions for drawing the exemption boundary line short of
this case. We shall explain why we find them unsatisfactory.

A

Petitioners claim that the implicit exemption applies only
to labor-management agreements—a limitation that they de-
duce from case law language, see, e. g., Connell, 421 U. S., at
622 (exemption for “some union-employer agreements”) (em-
phasis added), and from a proposed principle—that the ex-
emption must rest upon labor-management consent. The
language, however, reflects only the fact that the cases
previously before the Court involved collective-bargaining
agreements, see id., at 619-620; Pennington, 381 U.S., at
660; Jewel Tea, supra, at 679-680; the language does not
reflect the exemption’s rationale, see 50 F. 3d, at 1050.

Nor do we see how an exemption limited by petitioners’
principle of labor-management consent could work. One
cannot mean the principle literally—that the exemption
applies only to understandings embodied in a collective-
bargaining agreement—for the collective-bargaining process
may take place before the making of any agreement or after
an agreement has expired. Yet a multiemployer bargaining
process itself necessarily involves many procedural and sub-
stantive understandings among participating employers as
well as with the union. Petitioners cannot rescue their prin-
ciple by claiming that the exemption applies only insofar as
both labor and management consent to those understandings.
Often labor will not (and should not) consent to certain com-
mon bargaining positions that employers intend to maintain.
Cf. Areeda & Hovenkamp, Antitrust Law §229d, at 277
(“[J]oint employer preparation and bargaining in the context
of a formal multi-employer bargaining unit is clearly ex-
empt”). Similarly, labor need not consent to certain tactics
that this Court has approved as part of the multiemployer
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bargaining process, such as unit-wide lockouts and the use of
temporary replacements. See NLRB v. Brown, 380 U.S.
278, 284 (1965); Buffalo Linen, 353 U. S., at 97.

Petitioners cannot save their consent principle by weak-
ening it, as by requiring union consent only to the multi-
employer bargaining process itself. This general consent is
automatically present whenever multiemployer bargaining
takes place. See Hi-Way Billboards, Inc., 206 N. L. R. B.
22 (1973) (multiemployer unit “based on consent” and “estab-
lished by an unequivocal agreement by the parties”), enf. de-
nied on other grounds, 500 F. 2d 181 (CAb5 1974); Weyer-
haeuser Co., 166 N. L. R. B. 299, 299-300 (1967). As so
weakened, the principle cannot help decide which related
practices are, or are not, subject to antitrust immunity.

B

The Government argues that the exemption should termi-
nate at the point of impasse. After impasse, it says, “em-
ployers no longer have a duty under the labor laws to main-
tain the status quo,” and “are free as a matter of labor law
to negotiate individual arrangements on an interim basis
with the union.” Brief for United States et al. as Amici
Curiae 17.

Employers, however, are not completely free at impasse to
act independently. The multiemployer bargaining unit ordi-
narily remains intact; individual employers cannot withdraw.
Bonanno Linen, 454 U. S., at 410-413. The duty to bargain
survives; employers must stand ready to resume collective
bargaining. See, e.g., Worldwide Detective Bureau, 296
N. L. R. B. 148, 155 (1989); Hi-Way Billboards, Inc., supra,
at 23. And individual employers can negotiate individual in-
terim agreements with the union only insofar as those agree-
ments are consistent with “the duty to abide by the results
of group bargaining.” Bonanno Linen, supra, at 416. Re-
gardless, the absence of a legal “duty” to act jointly is not
determinative. This Court has implied antitrust immunities
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that extend beyond statutorily required joint action to joint
action that a statute “expressly or impliedly allows or as-
sumes must also be immune.” 1 P. Areeda & D. Turner,
Antitrust Law § 224, p. 145 (1978); see, e. g., Gordon v. New
York Stock Exchange, Inc., 422 U. S. 659, 682-691 (1975) (im-
munizing application of joint rule that securities law permit-
ted, but did not require); United States v. National Assn. of
Securities Dealers, Inc., 422 U. S. 694, 720-730 (1975) (same).

More importantly, the simple “impasse” line would not
solve the basic problem we have described above. Supra,
at 241-242. Labor law permits employers, after impasse, to
engage in considerable joint behavior, including joint lock-
outs and replacement hiring. See, e.g., Brown, supra, at
289 (hiring of temporary replacement workers after lockout
was “reasonably adapted to the achievement of a legitimate
end—preserving the integrity of the multiemployer bargain-
ing unit”). Indeed, as a general matter, labor law often lim-
its employers to four options at impasse: (1) maintain the
status quo, (2) implement their last offer, (3) lock out their
workers (and either shut down or hire temporary replace-
ments), or (4) negotiate separate interim agreements with
the union. See generally 1 Hardin, The Developing Labor
Law, at 516-520, 696—-699. What is to happen if the parties
cannot reach an interim agreement? The other alternatives
are limited. Uniform employer conduct is likely. Uniform-
ity—at least when accompanied by discussion of the matter—
invites antitrust attack. And such attack would ask anti-
trust courts to decide the lawfulness of activities intimately
related to the bargaining process.

The problem is aggravated by the fact that “impasse” is
often temporary, see Bonanno Linen, supra, at 412 (approv-
ing Board’s view of impasse as “a recurring feature in the
bargaining process, . . . a temporary deadlock or hiatus in
negotiations which in almost all cases is eventually broken,
through either a change of mind or the application of eco-
nomic force”) (internal quotation marks omitted); W. Sim-
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kin & N. Fidandis, Mediation and the Dynamies of Collective
Bargaining 139-140 (2d ed. 1986); it may differ from bargain-
ing only in degree, see 1 Hardin, supra, at 691-696; Taft
Broadcasting Co., 163 N. L. R. B., at 478; it may be manipu-
lated by the parties for bargaining purposes, see Bonanno
Linen, supra, at 413, n. 8 (parties might, for strategic pur-
poses, “precipitate an impasse”); and it may occur several
times during the course of a single labor dispute, since the
bargaining process is not over when the first impasse is
reached, cf. J. Bartlett, Familiar Quotations 754:8 (16th ed.
1992). How are employers to discuss future bargaining
positions during a temporary impasse? Consider, too, the
adverse consequences that flow from failing to guess how an
antitrust court would later draw the impasse line. Employ-
ers who erroneously concluded that impasse had not been
reached would risk antitrust liability were they collectively
to maintain the status quo, while employers who erroneously
concluded that impasse had occurred would risk unfair labor
practice charges for prematurely suspending multiemployer
negotiations.

The United States responds with suggestions for soften-
ing an “impasse” rule by extending the exemption after im-
passe “for such time as would be reasonable in the circum-
stances” for employers to consult with counsel, confirm that
impasse has occurred, and adjust their business operations,
Brief for United States et al. as Amici Curiae 24; by reestab-
lishing the exemption once there is a “resumption of good-
faith bargaining,” id., at 18, n. 5; and by looking to antitrust
law’s “rule of reason” to shield—“in some circumstances”—
such joint actions as the unit-wide lockout or the concerted
maintenance of previously established joint benefit or retire-
ment plans, ibid. But even as so modified, the impasse-
related rule creates an exemption that can evaporate in the
middle of the bargaining process, leaving later antitrust
courts free to second-guess the parties’ bargaining decisions
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and consequently forcing them to choose their collective-
bargaining responses in light of what they predict or fear
that antitrust courts, not labor law administrators, will even-
tually decide. Cf. Dallas General Drivers, Warehousemen
and Helpers, Local Union No. 7,5 v. NLRB, 355 F. 2d 842,
844-845 (CADC 1966) (“The problem of deciding when fur-
ther bargaining . . . is futile is often difficult for the bargain-
ers and is necessarily so for the Board. But in the whole
complex of industrial relations few issues are less suited to
appellate judicial appraisal . . . or better suited to the expert
experience of a board which deals constantly with such
problems”).
C

Petitioners and their supporters argue in the alternative
for a rule that would exempt postimpasse agreement about
bargaining “tactics,” but not postimpasse agreement about
substantive “terms,” from the reach of antitrust. See 50 F.
3d, at 1066-1069 (Wald, J., dissenting). They recognize,
however, that both the Board and the courts have said that
employers can, and often do, employ the imposition of
“terms” as a bargaining “tactic.” See, e. g., American Ship
Building Co. v. NLRB, 380 U. S. 300, 316 (1965); Colorado-
Ute Elec. Assn., Inc. v. NLRB, 939 F. 2d 1392, 1404 (CA10
1991), cert. denied, 504 U. S. 955 (1992); Circuit-Wise, Inc.,
309 N. L. R. B. 905, 921 (1992); Hi-Way Billboards, 206
N. L. R. B,, at 23; Bonanno Linen, 243 N. L. R. B., at 1094.
This concession as to joint “tactical” implementation would
turn the presence of an antitrust exemption upon a determi-
nation of the employers’ primary purpose or motive. See,
e. g., 50 F. 3d, at 1069 (Wald, J., dissenting). But to ask anti-
trust courts, insulated from the bargaining process, to in-
vestigate an employer group’s subjective motive is to ask
them to conduct an inquiry often more amorphous than those
we have previously discussed. And, in our view, a labor/
antitrust line drawn on such a basis would too often raise
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the same related (previously discussed) problems. See
supra, at 237, 241-242; Jewel Tea, 381 U. S., at 716 (opinion
of Goldberg, J.) (expressing concern about antitrust judges
“roaming at large” through the bargaining process).

D

Petitioners make several other arguments. They point,
for example, to cases holding applicable, in collective-
bargaining contexts, general “backdrop” statutes, such as
a state statute requiring a plant-closing employer to make
employee severance payments, Fort Halifax Packing Co.
v. Coyne, 482 U.S. 1 (1987), and a state statute mandating
certain minimum health benefits, Metropolitan Life Ins.
Co. v. Massachusetts, 471 U. S. 724 (1985). Those statutes,
however, “‘neither encourage[d] nor discourage[d] the
collective-bargaining processes that are the subject of the
[federal labor laws].”” Fort Halifax, supra, at 21 (quoting
Metropolitan Life, supra, at 755). Neither did those stat-
utes come accompanied with antitrust’s labor-related history.
Cf. Oliver, 358 U. S., at 295-297 (state antitrust law inter-
feres with collective bargaining and is not applicable to
labor-management agreement).

Petitioners also say that irrespective of how the labor ex-
emption applies elsewhere to multiemployer collective bar-
gaining, professional sports is “special.” We can understand
how professional sports may be special in terms of, say, in-
terest, excitement, or concern. But we do not understand
how they are special in respect to labor law’s antitrust
exemption. We concede that the clubs that make up a pro-
fessional sports league are not completely independent eco-
nomic competitors, as they depend upon a degree of coopera-
tion for economic survival. National Collegiate Athletic
Assn. v. Board of Regents of Univ. of Okla., 468 U. S. 85,
101-102 (1984); App. 110-115 (declaration of NFL Commis-
sioner). In the present context, however, that circumstance
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makes the league more like a single bargaining employer,
which analogy seems irrelevant to the legal issue before us.

We also concede that football players often have special
individual talents, and, unlike many unionized workers, they
often negotiate their pay individually with their employers.
See post, at 2565 (STEVENS, J., dissenting). But this charac-
teristic seems simply a feature, like so many others, that
might give employees (or employers) more (or less) bargain-
ing power, that might lead some (or all) of them to favor a
particular kind of bargaining, or that might lead to certain
demands at the bargaining table. We do not see how it
could make a critical legal difference in determining the un-
derlying framework in which bargaining is to take place.
See generally Jacobs & Winter, Antitrust Principles and Col-
lective Bargaining by Athletes: Of Superstars in Peonage, 81
Yale L. J. 1 (1971). Indeed, it would be odd to fashion an
antitrust exemption that gave additional advantages to pro-
fessional football players (by virtue of their superior bar-
gaining power) that transport workers, coal miners, or meat
packers would not enjoy.

The dissent points to other “unique features” of the par-
ties’ collective-bargaining relationship, which, in the dissent’s
view, make the case “atypical.” Post, at 255. It says, for
example, that the employers imposed the restraint simply
to enforce compliance with league-wide rules, and that the
bargaining consisted of nothing more than the sending of a
“notice,” and therefore amounted only to “so-called” bargain-
ing. Post, at 256-257. Insofar as these features underlie
an argument for looking to the employers’ true purpose, we
have already discussed them. See supra, at 247-248. Inso-
far as they suggest that there was not a genuine impasse,
they fight the basic assumption upon which the District
Court, the Court of Appeals, petitioners, and this Court rest
the case. See 782 F. Supp. 125, 134 (DC 1991); 50 F. 3d,
at 1056-1057; Pet. for Cert. i. Ultimately, we cannot find a
satisfactory basis for distinguishing football players from
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other organized workers. We therefore conclude that all
must abide by the same legal rules.

* * *

For these reasons, we hold that the implicit (“nonstatu-
tory”) antitrust exemption applies to the employer conduct
at issue here. That conduct took place during and immedi-
ately after a collective-bargaining negotiation. It grew out
of, and was directly related to, the lawful operation of the
bargaining process. It involved a matter that the parties
were required to negotiate collectively. And it concerned
only the parties to the collective-bargaining relationship.

Our holding is not intended to insulate from antitrust
review every joint imposition of terms by employers, for an
agreement among employers could be sufficiently distant in
time and in circumstances from the collective-bargaining
process that a rule permitting antitrust intervention would
not significantly interfere with that process. See, e. g., 50 F.
3d, at 1057 (suggesting that exemption lasts until collapse of
the collective-bargaining relationship, as evidenced by decer-
tification of the union); El Cerrito Mill & Lumber Co., 316
N. L. R. B, at 1006-1007 (suggesting that “extremely long”
impasse, accompanied by “instability” or “defunctness” of
multiemployer unit, might justify union withdrawal from
group bargaining). We need not decide in this case whether,
or where, within these extreme outer boundaries to draw
that line. Nor would it be appropriate for us to do so with-
out the detailed views of the Board, to whose “specialized
judgment” Congress “intended to leave” many of the “inevi-
table questions concerning multiemployer bargaining bound
to arise in the future.” Buffalo Linen, 353 U.S., at 96 (in-
ternal quotation marks omitted); see also Jewel Tea, 381
U. S, at 710, n. 18.

The judgment of the Court of Appeals is affirmed.

It is so ordered.
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APPENDIX TO OPINION OF THE COURT

TABLE A

MAJOR BARGAINING UNITS AND EMPLOYMENT IN PRIVATE
INDUSTRY, BY TYPE OF BARGAINING UNIT, 1994.
(Covers bargaining units of 1,000 or more workers.)

Number Percent
Type Units Employment Units Ewmployment
) 522 2,305,478 44 43
M&S.............. 664 3,040,159 56 57
Total . . ............ 1,186 5,345,637 100 100

I = Multiemployer.

M = One company, more than one location.

S = One company, single location.

SOURCE: U. S. Dept. of Labor, Bureau of Labor Statistics, unpublished data (Feb.
14, 1996) (available in Clerk of Court’s case file).

TABLE B

MAJOR MULTIEMPLOYER COLLECTIVE BARGAINING UNITS AND
EMPLOYMENT IN PRIVATE INDUSTRY, BY INDUSTRY, 1994.

(Covers bargaining units of 1,000 or more workers.)

Number Percent
Type Units Employment Units Employment
All industries . ....... 522 2,305,478 100 100
Manufacturing. . ... ... 45 210,050 9 9
Food............. 13 50,750 2 2
Apparel. . ......... 23 141,600 4 6
Other............ 9 17,700 2 1
Nonmanufacturing. . . . . 477 2,095,428 91 91
Mining ........... 2 267,500 1) 3
Construction . . ..... 337 995,443 65 43
Railroads. . . ....... 12 189,183 2 8
Other transportation. . 20 156,662 4 7
Wholesale trade. . . .. 6 8,500 1 (1D
Retail trade. . . ... .. 37 314,100 7 14
Real estate . ....... 11 85,800 2 4
Hotels and motels. . . . 11 79,200 2 3
Business services . . . . 13 63,200 2 3
Health services . . ... 8 65,100 2 3
Other............ 20 70,740 4 3

(1) = More than 0 and less than 0.05 percent.
SOURCE: U. S. Dept. of Labor, Bureau of Labor Statistics, unpublished data (Apr.
17, 1996) (available in Clerk of Court’s case file).
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JUSTICE STEVENS, dissenting.

In his classic dissent in Lochner v. New York, 198 U. S. 45,
75 (1905), Justice Holmes reminded us that our disagreement
with the economic theory embodied in legislation should not
affect our judgment about its constitutionality. It is equally
important, of course, to be faithful to the economic theory
underlying broad statutory mandates when we are constru-
ing their impact on areas of the economy not specifically ad-
dressed by their texts. The unique features of this case lead
me to conclude that the Court has reached a decision that
conflicts with the basic purpose of both the antitrust laws
and the national labor policy expressed in a series of congres-
sional enactments.

I

The basic premise underlying the Sherman Act is the as-
sumption that free competition among business entities will
produce the best price levels. National Soc. of Profes-
stonal Engineers v. United States, 435 U. S. 679, 695 (1978).
Collusion among competitors, it is believed, may produce
prices that harm consumers. United States v. Socony-
Vacuum O1il Co., 310 U. S. 150, 226, n. 59 (1940). Similarly,
the Court has held, a marketwide agreement among employ-
ers setting wages at levels that would not prevail in a free
market may violate the Sherman Act. Anderson v. Ship-
owners Assn. of Pacific Coast, 272 U. S. 359 (1926).

The jury’s verdict in this case has determined that the
marketwide agreement among these employers fixed the sal-
aries of the replacement players at a dramatically lower level
than would obtain in a free market. While the special char-
acteristics of this industry may provide a justification for the
agreement under the rule of reason, see National Collegiate
Athletic Assn. v. Board of Regents of Univ. of Okla., 468
U. S. 85, 100-104 (1984), at this stage of the proceeding our
analysis of the exemption issue must accept the premise that
the agreement is unlawful unless it is exempt.
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The basic premise underlying our national labor policy is
that unregulated competition among employees and appli-
cants for employment produces wage levels that are lower
than they should be.! Whether or not the premise is true
in fact, it is surely the basis for the statutes that encourage
and protect the collective-bargaining process, including the
express statutory exemptions from the antitrust laws that
Congress enacted in order to protect union activities.?
Those statutes were enacted to enable collective action by
union members to achieve wage levels that are higher than
would be available in a free market. See Trainmen v. Chi-
cago R. & I. R. Co., 353 U. S. 30, 40 (1957).

The statutory labor exemption protects the right of work-
ers to act collectively to seek better wages, but does not

1“The inequality of bargaining power between employees who do not
possess full freedom of association or actual liberty of contract, and em-
ployers who are organized in the corporate or other forms of ownership
association substantially burdens and affects the flow of commerce, and
tends to aggravate recurrent business depressions, by depressing wage
rates and the purchasing power of wage earners in industry and by pre-
venting the stabilization of competitive wage rates and working conditions
within and between industries.” 29 U. S. C. §151; R. Posner & F. Easter-
brook, Antitrust 31 (2d ed. 1981) (“The main purpose of labor unions is to
raise wages by suppressing competition among workers . . .”); see also
Meat Cutters v. Jewel Tea Co., 381 U. S. 676, 723 (1965) (opinion of Gold-
berg, J.) (“The very purpose and effect of a labor union is to limit the
power of an employer to use competition among workingmen to drive
down wage rates and enforce substandard conditions of employment”).

2“The basic sources of organized labor’s exemption from federal anti-
trust laws are §§6 and 20 of the Clayton Act, 38 Stat. 731 and 738, 15
U.S.C. §17 and 29 U. S. C. §52, and the Norris-LaGuardia Act, 47 Stat.
70,71, and 73,29 U. S. C. §§104, 105, and 113. These statutes declare that
labor unions are not combinations or conspiracies in restraint of trade,
and exempt specific union activities, including secondary picketing and
boycotts, from the operation of the antitrust laws. See United States v.
Hutcheson, 312 U. S. 219 (1941). They do not exempt concerted action
or agreements between unions and nonlabor parties. Mine Workers v.
Pennington, 381 U. S. 657, 662 (1965).” Connell Constr. Co. v. Plumbers,
421 U. S. 616, 621-622 (1975).
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“exempt concerted action or agreements between unions and
nonlabor parties.” Connell Constr. Co. v. Plumbers, 421
U. S. 616, 621-622 (1975). It is the judicially crafted, non-
statutory labor exemption that serves to accommodate the
conflicting policies of the antitrust and labor statutes in the
context of action between employers and unions. Ibid.

The limited judicial exemption complements its statutory
counterpart by ensuring that unions which engage in collec-
tive bargaining to enhance employees’ wages may enjoy the
benefits of the resulting agreements. The purpose of the
labor laws would be frustrated if it were illegal for employ-
ers to enter into industrywide agreements providing supra-
competitive wages for employees. For that reason, we have
explained that “a proper accommodation between the con-
gressional policy favoring collective bargaining under the
NLRA and the congressional policy favoring free competi-
tion in business markets requires that some union-employer
agreements be accorded a limited nonstatutory exemption
from antitrust sanctions.” Id., at 622.

Consistent with basic labor law policies, I agree with the
Court that the judicially crafted labor exemption must also
cover some collective action that employers take in response
to a collective-bargaining agent’s demands for higher wages.
Immunizing such action from antitrust scrutiny may facili-
tate collective bargaining over labor demands. So, too, may
immunizing concerted employer action designed to maintain
the integrity of the multiemployer bargaining unit, such as
lockouts that are imposed in response to “a union strike tac-
tic which threatens the destruction of the employers’ interest
in bargaining on a group basis.” NLRB v. Truck Drivers,
353 U. S. 87, 93 (1957).

In my view, however, neither the policies underlying the
two separate statutory schemes, nor the narrower focus on
the purpose of the nonstatutory exemption, provides a justi-
fication for exempting from antitrust scrutiny collective ac-
tion initiated by employers to depress wages below the level
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that would be produced in a free market. Nor do those poli-
cies support a rule that would allow employers to suppress
wages by implementing noncompetitive agreements among
themselves on matters that have not previously been the
subject of either an agreement with labor or even a demand
by labor for inclusion in the bargaining process. That, how-
ever, is what is at stake in this litigation.

II

In light of the accommodation that has been struck be-
tween antitrust and labor law policy, it would be most ironic
to extend an exemption crafted to protect collective action
by employees to protect employers acting jointly to deny
employees the opportunity to negotiate their salaries indi-
vidually in a competitive market. Perhaps aware of the
irony, the Court chooses to analyze this case as though it
represented a typical impasse in an unexceptional multiem-
ployer bargaining process. In so doing, it glosses over three
unique features of the case that are critical to the inquiry
into whether the policies of the labor laws require extension
of the nonstatutory labor exemption to this atypical case.

First, in this market, unlike any other area of labor law
implicated in the cases cited by the Court, player salaries
are individually negotiated. The practice of individually ne-
gotiating player salaries prevailed even prior to collective
bargaining.®> The players did not challenge the prevailing

3 As the District Court explained: “The present case does not involve
any change in preexisting wage terms of either an active or expired collec-
tive bargaining agreement. In fact, creation of the developmental squads
added a novel category of players to each NFL club. These players were
not treated under the salary terms applicable to regular NFL players.
Under the 1982 Collective Bargaining Agreement, the NFL players were
expressly given the right to negotiate the salary terms of their contracts.
1982 Collective Bargaining Agreement at Article XXII, Plaintiffs’ Exhib-
its at 1. By contrast, the developmental squad contracts indicates that
the prospective developmental squad players had no right to negotiate
their own salary terms but instead were to receive a fixed non-negotiable
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practice because, unlike employees in most industries, they
want their compensation to be determined by the forces of
the free market rather than by the process of collective bar-
gaining. Thus, although the majority professes an inability
to understand anything special about professional sports
that should affect the framework of labor negotiations, ante,
at 248-249, in this business it is the employers, not the em-
ployees, who seek to impose a noncompetitive uniform wage
on a segment of the market and to put an end to competitive
wage negotiations.

Second, respondents concede that the employers imposed
the wage restraint to force owners to comply with league-
wide rules that limit the number of players that may serve
on a team, not to facilitate a stalled bargaining process, or
to revisit any issue previously subjected to bargaining.
Brief for Respondents 4. The employers could have con-
fronted the culprits directly by stepping up enforcement of
roster limits. They instead chose to address the problem by
unilaterally preventing players from individually competing
in the labor market.

Third, although the majority asserts that the “club owners
had bargained with the players’ union over a wage issue until
they reached impasse,” ante, at 234, that hardly constitutes a
complete description of what transpired. When the employ-
ers’ representative advised the union that they proposed to
pay the players a uniform wage determined by the owners,
the union promptly and unequivocally responded that their
proposal was inconsistent with the “principle” of individual
salary negotiation that had been accepted in the past and
that predated collective bargaining.* The so-called “bar-

salary of $1,000 per week. Plaintiffs’ Exhibits at 8, 9, 15 & 28.” 782
F. Supp. 125, 138 (DC 1991).

4In a memorandum summarizing his meeting with the union representa-
tive, the owners representative stated, in part:
“Gene [Upshaw] indicated he fully understood the developmental squad
but could not agree to any arrangement that eliminated the right of any
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gaining” that followed amounted to nothing more than the
employers’ notice to the union that they had decided to im-
plement a decision to replace individual salary negotiations
with a uniform wage level for a specific group of players.®

Given these features of the case, I do not see why the
employers should be entitled to a judicially crafted exemp-
tion from antitrust liability. We have explained that “[t]he
nonstatutory exemption has its source in the strong labor
policy favoring the association of employees to eliminate
competition over wages and working conditions.” Connell
Constr. Co., 421 U. S., at 622. I know of no similarly strong
labor policy that favors the association of employers to elimi-
nate a competitive method of negotiating wages that pre-
dates collective bargaining and that labor would prefer to
preserve.

Even if some collective action by employers may justify an
exemption because it is necessary to maintain the “integrity
of the multiemployer bargaining unit,” NLRB v. Brown, 380
U. S. 278, 289 (1965), no such justification exists here. The
employers imposed a fixed wage even though there was no
dispute over the pre-existing principle that player salaries
should be individually negotiated. They sought only to pre-
vent certain owners from evading roster limits and thereby
gaining an unfair advantage. Because “the employer’s in-
terest is a competitive interest rather than an interest in
regulating its own labor relations,” Mine Workers v. Pen-
nington, 381 U. S. 657, 667 (1965), there would seem to be no

player to negotiate his individual salary. Upshaw said that no matter
what salary level we proposed to pay developmental players, whether it
was our $1,000 weekly or a higher number, the union would not ‘in princi-
ple’ permit two classes of players to exist, one with individual bargaining
rights and one without.” App. 19-20.

5The unique features of this case presumably explain why the National
Labor Relations Board (Labor Board) can endorse the position of the play-
ers in this case without fearing the adverse impact on the bargaining proc-
ess in the hypothetical cases that concern the Court. Brief for United
States et al. as Amici Curiae 27, n. 10.
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more reason to exempt this concerted, anticompetitive em-
ployer action from the antitrust laws than the action held
unlawful in Radovich v. National Football League, 352 U. S.
445 (1957).

The point of identifying the unique features of this case is
not, as the Court suggests, to make the case that professional
football players, alone among workers, should be entitled to
enforce the antitrust laws against anticompetitive collective
employer action. Ante, at 249. Other employees, no less
than well-paid athletes, are entitled to the protections of the
antitrust laws when their employers unite to undertake anti-
competitive action that causes them direct harm and alters
the state of employer-employee relations that existed prior
to unionization. Here that alteration occurred because the
wage terms that the employers unilaterally imposed directly
conflict with a pre-existing principle of agreement between
the bargaining parties. In other contexts, the alteration
may take other similarly anticompetitive and unjustifiable
forms.

II1

Although exemptions should be construed narrowly, and
judicially crafted exemptions more narrowly still, the Court
provides a sweeping justification for the exemption that it
creates today. The consequence is a newly minted exemp-
tion that, as I shall explain, the Court crafts only by ignoring
the reasoning of one of our prior decisions in favor of the
views of the dissenting Justice in that case. Of course, the
Court actually holds only that this new exemption applies in
cases such as the present in which the parties to the bargain-
ing process are affected by the challenged anticompetitive
conduct. Amnte, at 250. But that welcome limitation on its
opinion fails to make the Court’s explanation of its result in
this case any more persuasive.

The Court explains that the nonstatutory labor exemption
serves to ensure that “antitrust courts” will not end up sub-
stituting their views of labor policy for those of either the
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Labor Board or the bargaining parties. Ante, at 236-237.
The Court concludes, therefore, that almost any concerted
action by employers that touches on a mandatory subject of
collective bargaining, no matter how obviously offensive to
the policies underlying the Nation’s antitrust statutes,
should be immune from scrutiny so long as a collective-
bargaining process is in place. It notes that a contrary con-
clusion would require “antitrust courts, insulated from the
bargaining process, to investigate an employer group’s sub-
jective motive,” a task that it believes too “amorphous” to
be permissible. Ante, at 247.

The argument that “antitrust courts” should be kept out
of the collective-bargaining process has a venerable lineage.
See Duplex Printing Press Co. v. Deering, 254 U.S. 443,
483-488 (1921) (Brandeis, J., joined by Holmes and Clarke,
JJ., dissenting). Our prior precedents subscribing to its
basic point, however, do not justify the conclusion that em-
ployees have no recourse other than the Labor Board when
employers collectively undertake anticompetitive action. In
fact, they contradict it.

We have previously considered the scope of the nonstatu-
tory labor exemption only in cases involving challenges to
anticompetitive agreements between unions and employers
brought by other employers not parties to those agreements.
Ante, at 243. Even then, we have concluded that the exemp-
tion does not always apply. See Mine Workers v. Penning-
ton, 381 U. S., at 663.

As Pennington explained, the mere fact that an antitrust
challenge touches on an issue, such as wages, that is subject
to mandatory bargaining does not suffice to trigger the judi-
cially fashioned exemption. Id., at 664. Moreover, we con-
cluded that the exemption should not obtain in Pennington
itself only after we examined the motives of one of the par-
ties to the bargaining process. Id., at 667.

The Court’s only attempt to square its decision with Pen-
nington occurs at the close of its opinion. It concludes that
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the exemption applies because the employers’ action “grew
out of, and was directly related to, the lawful operation of
the bargaining process,” “[i]t involved a matter that the par-
ties were required to negotiate collectively,” and that “con-
cerned only the parties to the collective-bargaining relation-
ship.” Ante, at 250.

As to the first two qualifiers, the same could be said of
Pennington. Indeed, the same was said and rejected in
Pennington. “This is not to say that an agreement result-
ing from union-employer negotiations is automatically ex-
empt from Sherman Act scrutiny simply because the negotia-
tions involve a compulsory subject of bargaining, regardless
of the subject or the form and content of the agreement.”
381 U. S., at 664-665.

The final qualifier does distinguish Pennington, but only
partially so. To determine whether the exemption applied
in Pennington, we undertook a detailed examination into
whether the policies of labor law so strongly supported the
agreement struck by the bargaining parties that it should be
immune from antitrust scrutiny. We concluded that because
the agreement affected employers not parties to the bargain-
ing process, labor law policies could not be understood to
require the exemption.

Here, however, the Court does not undertake a review of
labor law policy to determine whether it would support an
exemption for the unilateral imposition of anticompetitive
wage terms by employers on a union. The Court appears
to conclude instead that the exemption should apply merely
because the employers’ action was implemented during a
lawful negotiating process concerning a mandatory subject
of bargaining. Thus, the Court’s analysis would seem to
constitute both an unprecedented expansion of a heretofore
limited exemption, and an unexplained repudiation of the
reasoning in a prior, nonconstitutional decision that Con-
gress itself has not seen fit to override.
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The Court nevertheless contends that the “rationale” of
our prior cases supports its approach. Amnte, at 243. As
support for that contention, it relies heavily on the views
espoused in Justice Goldberg’s separate opinion in Meat Cut-
ters v. Jewel Tea Co., 381 U.S. 676 (1965). At five critical
junctures in its opinion, see ante, at 236, 237-238, 242, 247-
248, the Court invokes that separate concurrence to explain
why, for purposes of applying the nonstatutory labor exemp-
tion, labor law policy admits of no distinction between collec-
tive employer action taken in response to labor demands and
collective employer action of the kind we consider here.

It should be remembered that Jewel Tea concerned only
the question whether an agreement between employers and
a union may be exempt, and that even then the Court did not
accept the broad antitrust exemption that Justice Goldberg
advocated. Instead, Justice White, the author of Penning-
ton, writing for Chief Justice Warren and Justice Brennan,
explained that even in disputes over the lawfulness of agree-
ments about terms that are subject to mandatory bargaining,
courts must examine the bargaining process to determine
whether antitrust scrutiny should obtain. Jewel Tea, 381
U. S, at 688-697. “The crucial determinant is not the form
of the agreement—e. g., prices or wages—but its relative
impact on the product market and the interests of union
members.” Id., at 690, n. 5 (emphasis added). Moreover,
the three dissenters, Justices Douglas, Clark, and Black,
concluded that the union was entitled to no immunity at all.
Id., at 735-738.

It should also be remembered that Justice Goldberg used
his separate opinion in Jewel Tea to explain his reasons for
dissenting from the Court’s opinion in Pennington. He ex-
plained that the Court’s approach in Pennington was unjus-
tifiable precisely because it permitted “antitrust courts” to
reexamine the bargaining process. The Court fails to ex-
plain its apparent substitution in this case of Justice Gold-
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berg’s understanding of the exemption, an understanding
previously endorsed by only two other Justices, for the one
adopted by the Court in Pennington.

The Court’s silence is all the more remarkable in light of
the patent factual distinctions between Jewel Tea and the
present case. It is not at all clear that Justice Goldberg
himself understood his expansive rationale to require appli-
cation of the exemption in circumstances such as those before
us here. Indeed, the main theme of his opinion was that the
antitrust laws should not be used to circumscribe bargain-
ing over union demands. Jewel Tea, 381 U.S., at 723-725.
Moreover, Justice Goldberg proved himself to be a most un-
reliable advocate for the sweeping position that the Court
attributes to him.

Not long after leaving the Court, Justice Goldberg served
as counsel for Curt Flood, a professional baseball player
who contended that major league baseball’s reserve clause
violated the antitrust laws. Flood v. Kuhn, 407 U.S. 258
(1972). Although the Flood case primarily concerned
whether professional baseball should be exempt from anti-
trust law altogether, see Federal Baseball Club of Balti-
more, Inc. v. National League of Professional Baseball
Clubs, 259 U. S. 200 (1922); Toolson v. New York Yankees,
Inc., 346 U. S. 356 (1953), the labor law dimensions of the
case did not go unnoticed.

The article that first advanced the expansive view of the
nonstatutory labor exemption that the Court appears now to
endorse was written shortly after this Court granted certio-
rari in Flood, see Jacobs & Winter, Antitrust Principles and
Collective Bargaining by Athletes: Of Superstars in Peonage,
81 Yale L. J. 1 (1971), and the parties to the case addressed
the very questions now before us. Aware of both this com-
mentary, and, of course, his own prior opinion in Jewel Tea,
Justice Goldberg explained in his brief to this Court why
baseball’s reserve clause should not be protected from anti-
trust review by the nonstatutory labor exemption.
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“This Court has held that even a labor organization, the
principal intended beneficiary of the so-called labor ex-
emption, may not escape antitrust liability when it acts,
not unilaterally and in the sole interest of its own mem-
bers, but in concert with employers ‘to prescribe labor
standards outside the bargaining unit[.]’ And this is so
even when the issue is so central to bargaining as wages.
Mine Workers v. Pennington, 381 U.S. at 668. Com-
pare Meat Cutters v. Jewel Tea Co., 381 U. S. 676 (1965).
See Ramsey v. Mine Workers, 401 U.S. 302, 307
(1971). . ..

“The separate opinion on which respondents focus did
express the view that ‘collective bargaining activity on
mandatory subjects of bargaining’ is exempt from anti-
trust regulation, without regard to whether the union
conduct involved is ‘unilateral.” Meat Cutters v. Jewel
Tea Co., 381 U. S. at 732 (concurring opinion). But the
author of that opinion agreed with the majority that
agreements between unions and nonlabor groups on
hard-core restraints like ‘price-fixing and market alloca-
tion” were not exempt. 381 U.S. at 733. And there is
no support in any of the opinions filed in Meat Cutters
for Baseball’s essential, if tacit, contention that unilat-
eral, hard-core anticompetitive activity by employers
acting alone—the present case—is somehow exempt
from antitrust regulation.” Reply Brief for Petitioner
in Flood v. Kuhn, O. T. 1971, No. 71-32, pp. 13-14.

Moreover, Justice Goldberg explained that the extension
of antitrust immunity to unilateral, anticompetitive employer
action would be particularly inappropriate because baseball’s
reserve clause predated collective bargaining.

“This case is in fact much clearer than Pennington,
Meat Cutters, or Ramsey, for petitioner does not chal-
lenge the fruits of collective bargaining activity. He
seeks relief from a scheme—the reserve system—which
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Baseball admits has been in existence for nearly a
century, and which the trial court expressly found was
‘created and imposed by the club owners long before
the arrival of collective bargaining.”” Id., at 14.

I would add only that this case is in fact much clearer than
Flood, for there the owners sought only to preserve a re-
straint on competition to which the union had not agreed,
while here they seek to create one.

Adoption of Justice Goldberg’s views would mean, of
course, that in some instances “antitrust courts” would have
to displace the authority of the Labor Board. The labor
laws do not exist, however, to ensure the perpetuation of
the Board’s authority. That is why we have not previously
adopted the Court’s position. That is also why in other con-
texts we have not thought the mere existence of a collective-
bargaining agreement sufficient to immunize employers from
background laws that are similar to the Sherman Act. See
Fort Halifax Packing Co. v. Coyne, 482 U. S. 1 (1987); Metro-
politan Life Ins. Co. v. Massachusetts, 471 U. S. 724 (1985).6

6In Teamsters v. Oliver, 358 U. S. 283 (1959), we held that a state anti-
trust law could not be used to challenge an employer-union agreement.
Justice White’s opinion in Jewel Tea explains, however, that Oliver held
only that “[a]s the agreement did not embody a ‘“remote and indirect
approach to the subject of wages” . . . but a direct frontal attack upon a
problem thought to threaten the maintenance of the basic wage structure
established by the collective bargaining contract,” [358 U. S.], at 294, the
paramount federal policy of encouraging collective bargaining proscribed
application of the state law.” Jewel Tea Co., 381 U. S., at 690, n. 5.

Moreover, in the petition for certiorari in Flood, Justice Goldberg
explained that Oliver was not controlling.

“Petitioner has not addressed the contention advanced by respondents
at trial but not reached by the courts below, that the reserve system is a
matter for collective bargaining and hence exempt from state and federal
antitrust laws under Teamsters Union v. Oliver, 358 U. S. 283 (1959), and
Meat Cutters v. Jewel Tea Co., 381 U. S. 676 (1965). Neither of these deci-
sions holds that an employer conspiracy to restrain trade is exempted from
antitrust regulation where an employee group has been implicated in the
scheme. No Justice participating in Meat Cutters dissented from the
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Iv

Congress is free to act to exempt the anticompetitive em-
ployer conduct that we review today. In the absence of such
action, I do not believe it is for us to stretch the limited
exemption that we have fashioned to facilitate the express
statutory exemption created for labor’s benefit so that unions
must strike in order to restore a prior practice of individu-
ally negotiating salaries. I therefore agree with the posi-
tion that the District Court adopted below.

“Because the developmental squad salary provisions
were a new concept and not a change in terms of the
expired collective bargaining agreement, the policy be-
hind continuing the nonstatutory labor exemption for
the terms of a collective bargaining agreement after ex-
piration (to foster an atmosphere conducive to the nego-
tiation of a new collective bargaining agreement) does
not apply. To hold that the nonstatutory labor exemp-
tion extends to shield the NFL from antitrust liability
for imposing restraints never before agreed to by the
union would not only infringe on the union’s freedom to
contract, H. K. Porter Co. v. NLRB, 397 U. S. at 108 . . .
(one of fundamental policies of NLRA is freedom of
contract), but would also contradict the very purpose
of the antitrust exemption by not promoting execution
of a collective bargaining agreement with terms mutu-

proposition that hard core ‘anticompetitive commercial restraint[s]’ like
‘price-fixing and market allocation’—and petitioner would add group boy-
cotts—were subject to antitrust regulation even where bargained about.
381 U. S. 732-33 (concurring opinion). As this Court unanimously warned
in 1949, ‘Benefits to organized labor cannot be utilized as a cat’s paw to pull
employer’s chestnuts out of antitrust fires.” United States v. Women’s
Sportswear Mfr’s Assn, 336 U. S. 460, 464 (1949). See also Allen Bradley
Co. v. Local No. 3, 325 U. S. [797] (1945). Similar arguments by football
were rejected by this Court in Radovich [v. National Football League,
352 U. S. 445 (1957),] as ‘without merit,” and the reserve systems of other
sports are now regulated by state and federal antitrust laws.” Pet. for
Cert. in Flood v. Kuhn, O. T. 1971, No. 71-32, p. 21, n. 9.
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ally acceptable to employer and labor union alike.
Labor unions would be unlikely to sign collective bar-
gaining agreements with employers if they believed that
they would be forced to accept terms to which they
never agreed.” 782 F. Supp. 125, 139 (DC 1991) (foot-

note omitted).

Accordingly, I respectfully dissent.
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UNITED STATES v. URSERY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 95-345. Argued April 17, 1996—Decided June 24, 1996*

In No. 95-345, the Government instituted civil forfeiture proceedings
under 21 U. S. C. §881(a)(7) against respondent Ursery’s house, alleging
that it had been used to facilitate illegal drug transactions. Shortly
before Ursery settled that claim, he was indicted, and was later con-
victed, of manufacturing marijuana in violation of §841(a)(1). In No.
95-346, the Government filed a civil in rem complaint against various
property seized from, or titled to, respondents Arlt and Wren or Arlt’s
corporation, alleging that each item was subject to forfeiture under 18
U. S. C. §981(a)(1)(A) because it was involved in money laundering viola-
tive of §1956, and to forfeiture under 21 U. S. C. §881(a)(6) as the pro-
ceeds of a felonious drug transaction. Litigation of the forfeiture action
was deferred while Arlt and Wren were prosecuted on drug and money-
laundering charges under §846 and 18 U. S. C. §§371 and 1956. After
their convictions, the District Court granted the Government’s motion
for summary judgment in the forfeiture proceeding. The Courts of Ap-
peals reversed Ursery’s conviction and the forfeiture judgment against
Arlt and Wren, holding that the Double Jeopardy Clause prohibits the
Government from both punishing a defendant for a criminal offense and
forfeiting his property for that same offense in a separate civil proceed-
ing. The courts reasoned in part that United States v. Halper, 490 U. S.
435, and Austin v. United States, 509 U. S. 602, meant that, as a categori-
cal matter, civil forfeitures always constitute “punishment” for double
jeopardy purposes. This Court consolidated the cases.

Held: In rem civil forfeitures are neither “punishment” nor criminal for
purposes of the Double Jeopardy Clause. Pp. 273-292.

(@) Congress long has authorized the Government to bring parallel
criminal actions and in rem civil forfeiture proceedings based upon the
same underlying events, see, e. g., The Palmyra, 12 Wheat. 1, 14-15, and
this Court consistently has concluded that the Double Jeopardy Clause
does not apply to such forfeitures because they do not impose punish-
ment, see, e. g., Various Items of Personal Property v. United States,

*Together with No. 95-346, United States v. $405,089.23 in United
States Currency et al., on certiorari to the United States Court of Appeals
for the Ninth Circuit.
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282 U. S. 577, 581; One Lot Emerald Cut Stones v. United States, 409
U. S. 232, 235-236 (per curiam). In its most recent case, United States
v. One Assortment of 89 Firearms, 465 U. S. 354, the Court held that a
forfeiture was not barred by a prior criminal proceeding after applying
a two-part test asking, first, whether Congress intended the particular
forfeiture to be a remedial civil sanction or a criminal penalty, and, sec-
ond, whether the forfeiture proceedings are so punitive in fact as to
establish that they may not legitimately be viewed as civil in nature,
despite any congressional intent to establish a civil remedial mecha-
nism. Pp. 274-278.

(b) Though the 89 Firearms test was more refined, perhaps, than the
Court’s Various Items analysis, the conclusion was the same in each
case: In rem civil forfeiture is a remedial civil sanction, distinct from
potentially punitive in personam civil penalties such as fines, and does
not constitute a punishment for double jeopardy purposes. See Gore v.
United States, 357 U.S. 386, 392. The Courts of Appeals misread
Halper, Austin, and Department of Revenue of Mont. v. Kurth Ranch,
511 U.S. 767, as having abandoned this oft-affirmed rule. None of
those decisions purported to overrule Various Items, Emerald Cut
Stones, and 89 Firearms or to replace the Court’s traditional under-
standing. It would have been remarkable for the Court both to have
held unconstitutional a well-established practice, and to have overruled
a long line of precedent, without having even suggested that it was
doing so. Moreover, the cases in question did not deal with the subject
of these cases: in rem civil forfeitures for double jeopardy purposes.
Halper involved in personam civil penalties under the Double Jeopardy
Clause. Kurth Ranch considered a punitive state tax imposed on mari-
juana under that Clause. And Austin dealt with civil forfeitures under
the Eighth Amendment’s Excessive Fines Clause. Pp. 278-288.

(c) The forfeitures at issue are civil proceedings under the two-part
89 Firearms test. First, there is little doubt that Congress intended
proceedings under §8 881 and 981 to be civil, since those statutes’ proce-
dural enforcement mechanisms are themselves distinctly civil in nature.
See, e.g., 89 Firearms, 465 U.S., at 363. Second, there is little evi-
dence, much less the “clearest proof” that the Court requires, see, e. g.,
id., at 365, suggesting that forfeiture proceedings under those sections
are so punitive in form and effect as to render them criminal despite
Congress’ intent to the contrary. These statutes are, in most significant
respects, indistinguishable from those reviewed, and held not to be puni-
tive, in Various Items, Emerald Cut Stones, and 89 Firearms. That
these are civil proceedings is also supported by other factors that the
Court has found persuasive, including the considerations that (1) i rem
civil forfeiture has not historically been regarded as punishment; (2)
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there is no requirement in the statutes at issue that the Government
demonstrate scienter in order to establish that the property is subject
to forfeiture; (3) though both statutes may serve a deterrent purpose,
this purpose may serve civil as well as criminal goals; and (4) the fact
that both are tied to criminal activity is insufficient in itself to render
them punitive. See, e. g., United States v. Ward, 448 U. S. 242, 247-248,
n. 7,249. Pp. 288-292.

No. 95-345, 59 F. 3d 568, and No. 95-346, 33 F. 3d 1210 and 56 F. 3d
41, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined. KENNEDY,
J., filed a concurring opinion, post, p. 292. SCALIA, J., filed an opinion
concurring in the judgment, in which THOMAS, J., joined, post, p. 297.
STEVENS, J., filed an opinion concurring in the judgment in part and dis-
senting in part, post, p. 297.

Michael R. Dreeben argued the cause for the United
States in both cases. With him on the briefs were Solicitor
General Days, Acting Assistant Attorney General Keeney,
Miguel A. Estrada, Kathleen A. Felton, and Joseph Doug-
las Wilson.

Jeffry K. Finer argued the cause for respondents in No.
95-346. With him on the briefs were Jeffrey Steinborn,
David Michael, and E. E. Edwards I11.

Lawrence S. Robbins argued the cause for respondent in
No. 95-345. With him on the brief were Donald M. Falk
and Lawrence J. Emery, by appointment of the Court, 516
U. S. 1109.7

TBriefs of amict curiae urging reversal were filed for the State of Con-
necticut et al. by John M. Bailey, Chief State’s Attorney of Connecticut,
and Mary H. Lesser, Assistant State’s Attorney, and by the Attorneys
General for their respective jurisdictions as follows: Jeff Sessions of
Alabama, Bruce M. Botelho of Alaska, Grant Woods of Arizona, Winston
Bryant of Arkansas, Daniel E. Lungren of California, Gale A. Norton of
Colorado, M. Jane Brady of Delaware, Robert A. Butterworth of Flor-
ida, Michael J. Bowers of Georgia, Margery S. Bronster of Hawaii, Alan
G. Lance of Idaho, Jim Ryan of Illinois, Pamela Carter of Indiana, Tom
Miller of Towa, Carla J. Stovall of Kansas, A. B. Chandler 111 of Kentucky,
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In separate cases, the United States Court of Appeals for
the Sixth Circuit and the United States Court of Appeals
for the Ninth Circuit held that the Double Jeopardy Clause
prohibits the Government from both punishing a defendant
for a criminal offense and forfeiting his property for that
same offense in a separate civil proceeding. We consoli-
dated those cases for our review, and now reverse. These
civil forfeitures (and civil forfeitures generally), we hold, do

Richard P. Ieyoub of Louisiana, Andrew Ketterer of Maine, J. Joseph Cur-
ran, Jr., of Maryland, Scott Harshbarger of Massachusetts, Frank J. Kel-
ley of Michigan, Hubert H. Humphrey III of Minnesota, Mike Moore of
Mississippi, Joseph P. Mazurek of Montana, Don Stenberg of Nebraska,
Frankie Sue Del Papa of Nevada, Jeffrey R. Howard of New Hampshire,
Deborah T. Poritz of New Jersey, Tom Udall of New Mexico, Dennis C.
Vacco of New York, Michael F. Easley of North Carolina, Heidi Heitkamp
of North Dakota, Betty D. Montgomery of Ohio, Drew Edmondson of
Oklahoma, Theodore R. Kulongoski of Oregon, Thomas W. Corbett, Jr., of
Pennsylvania, Pedro R. Pierluisi of Puerto Rico, Jeffrey B. Pine of Rhode
Island, Charles Molony Condon of South Carolina, Mark W. Barnett of
South Dakota, Charles W. Burson of Tennessee, Dan Morales of Texas,
Jan Graham of Utah, Jeffrey L. Amestoy of Vermont, James S. Gilmore
III of Virginia, Christine O. Gregoire of Washington, James E. Doyle of
Wisconsin, and William U. Hill of Wyoming; for the County of San Ber-
nardino, California, et al. by Dennis L. Stout, Dee R. Edgeworth, Michael
J. Yraceburn, Phillip R. Urie, and Armando G. Cuellar, Jr.; for the Cook
County State’s Attorney’s Office et al. by Jack O’Malley, Renee Goldfarb,
and Janet Powers Doyle; and for the Thirty-nine Counties of the State of
Washington by Norm Maleng, Barbara A. Mack, David Bruneau, Arthur
Curtis, Allen C. Nielson, Russ Hauge, Jeremy Randolf, John Ladenburg,
Jim Sweetser, James L. Nagle, and Jeffrey C. Sullivan.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union by Susan N. Herman, Gerard E. Lynch, and Steven
R. Shapiro; for Americans for Effective Law Enforcement, Inc., et al. by
Fred E. Inbau, Wayne W. Schmidt, James P. Manak, Richard M. Wein-
traub, and Bernard J. Farber; for the National Association of Criminal
Defense Lawyers by Richard J. Troberman and David B. Smith; and for
Advocates for Highway and Auto Safety et al. by Henry M. Jasny.
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not constitute “punishment” for purposes of the Double Jeop-
ardy Clause.
I

No. 95-3}5: Michigan Police found marijuana growing
adjacent to respondent Guy Ursery’s house, and discovered
marijuana seeds, stems, stalks, and a grow light within the
house. The United States instituted civil forfeiture pro-
ceedings against the house, alleging that the property was
subject to forfeiture under 84 Stat. 1276, as amended, 21
U. S. C. §881(a)(7), because it had been used for several years
to facilitate the unlawful processing and distribution of a con-
trolled substance. Ursery ultimately paid the United States
$13,250 to settle the forfeiture claim in full. Shortly before
the settlement was consummated, Ursery was indicted for
manufacturing marijuana, in violation of §841(a)(1). A jury
found him guilty, and he was sentenced to 63 months in
prison.

The Court of Appeals for the Sixth Circuit by a divided
vote reversed Ursery’s criminal conviction, holding that the
conviction violated the Double Jeopardy Clause of the Fifth
Amendment of the United States Constitution. 59 F. 3d 568
(1995). The court based its conclusion in part upon its belief
that our decisions in United States v. Halper, 490 U. S. 435
(1989), and Austin v. United States, 509 U.S. 602 (1993),
meant that any civil forfeiture under §881(a)(7) constitutes
punishment for purposes of the Double Jeopardy Clause.
Ursery, in the court’s view, had therefore been “punished” in
the forfeiture proceeding against his property, and could not
be subsequently criminally tried for violation of 21 U. S. C.
§841(a)(1).

No. 95-346: Following a jury trial, Charles Wesley Arlt
and James Wren were convicted of: conspiracy to aid and
abet the manufacture of methamphetamine, in violation of 21
U. S. C. §846; conspiracy to launder monetary instruments,
in violation of 18 U.S.C. §371; and numerous counts of
money laundering, in violation of § 1956. The District Court
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sentenced Arlt to life in prison and a 10-year term of super-
vised release, and imposed a fine of $250,000. Wren was
sentenced to life imprisonment and a 5-year term of super-
vised release.

Before the criminal trial had started, the United States
had filed a civil in rem complaint against various property
seized from, or titled to, Arlt and Wren, or Payback Mines,
a corporation controlled by Arlt. The complaint alleged
that each piece of property was subject to forfeiture both
under 18 U. S. C. §981(a)(1)(A), which provides that “[a]ny
property . .. involved in a transaction or attempted transac-
tion in violation of” §1956 (the money-laundering statute)
“is subject to forfeiture to the United States”; and under 21
U.S. C. §881(a)(6), which provides for the forfeiture of (i)
“la]ll . .. things of value furnished or intended to be furnished
by any person in exchange for” illegal drugs, (ii) “all pro-
ceeds traceable to such an exchange,” and (iii) “all moneys,
negotiable instruments, and securities used or intended to be
used to facilitate” a federal drug felony. The parties agreed
to defer litigation of the forfeiture action during the crimi-
nal prosecution. More than a year after the conclusion of
the criminal trial, the District Court granted the Govern-
ment’s motion for summary judgment in the civil forfeiture
proceeding.

Arlt and Wren appealed the decision in the forfeiture ac-
tion, and the Court of Appeals for the Ninth Circuit re-
versed, holding that the forfeiture violated the Double Jeop-
ardy Clause. 33 F. 3d 1210 (1994), amended 56 F. 3d 41
(1995). The court’s decision was based in part upon the
same view as that expressed by the Court of Appeals for the
Sixth Circuit in Ursery’s case—that our decisions in Halper,
supra, and Austin, supra, meant that, as a categorical mat-
ter, forfeitures under §§981(a)(1)(A) and 881(a)(6) always
constitute “punishment.”

We granted the Government’s petition for certiorari in
each of the two cases, and we now reverse. 516 U.S. 1070
(1996).
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II

The Double Jeopardy Clause provides: “[N]or shall any
person be subject for the same offence to be twice put
in jeopardy of life or limb.” U.S. Const., Amdt. 5. The
Clause serves the function of preventing both “successive
punishments and . . . successive prosecutions.” United
States v. Dixon, 509 U. S. 688, 696 (1993), citing North Caro-
lina v. Pearce, 395 U. S. 711 (1969). The protection against
multiple punishments prohibits the Government from “ ‘pun-
ishing twice, or attempting a second time to punish crimi-
nally for the same offense.”” Witte v. United States, 515
U. S. 389, 396 (1995) (emphasis deleted), quoting Helvering v.
Mitchell, 303 U. S. 391, 399 (1938).

In the decisions that we review, the Courts of Appeals held
that the civil forfeitures constituted “punishment,” making
them subject to the prohibitions of the Double Jeopardy
Clause. The Government challenges that characterization
of the forfeitures, arguing that the courts were wrong to
conclude that civil forfeitures are punitive for double jeop-
ardy purposes.!

1The Government raises three other challenges to the decisions that we
review. First, focusing on the decision of the Court of Appeals for the
Sixth Circuit in No. 95-345, the Government contends that the Double
Jeopardy Clause applies only to prohibit a punishment imposed following
a “jeopardy,” and that a civil forfeiture, regardless whether it is a “punish-
ment,” is not a “jeopardy.” Thus, because Ursery had not been placed in
“jeopardy” in the civil forfeiture proceeding against his house, the Double
Jeopardy Clause was inapplicable to his criminal prosecution. Second,
the Government argues that the civil forfeiture of property is not the same
offense as a criminal prosecution, and therefore that the double jeopardy
protection against multiple punishments for the same offense is not at
issue here. Finally, the Government argues that a civil forfeiture action
that is parallel and contemporaneous with a criminal prosecution should
be deemed to constitute a single proceeding within the meaning of the
Double Jeopardy Clause.

Because we conclude that the civil forfeitures involved in these cases do
not constitute punishment under the Double Jeopardy Clause, see infra,
at 292, we do not address those three arguments in this opinion.
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Since the earliest years of this Nation, Congress has au-
thorized the Government to seek parallel in rem civil forfeit-
ure actions and criminal prosecutions based upon the same
underlying events. See, e. ¢., Act of July 31, 1789, ch. 5, §12,
1 Stat. 39 (goods unloaded at night or without a permit sub-
ject to forfeiture and persons unloading subject to criminal
prosecution); §25, id., at 43 (persons convicted of buying or
concealing illegally imported goods subject to both monetary
fine and in rem forfeiture of the goods); § 34, id., at 46 (impos-
ing criminal penalty and in rem forfeiture where person con-
victed of relanding goods entitled to drawback); see also The
Palmyra, 12 Wheat. 1, 14-15 (1827) (“Many cases exist,
where there is both a forfeiture in rem and a personal pen-
alty”); cf. Calero-Toledo v. Pearson Yacht Leasing Co., 416
U. S. 663, 683 (1974) (discussing adoption of forfeiture stat-
utes by early Congresses). And, in a long line of cases, this
Court has considered the application of the Double Jeopardy
Clause to civil forfeitures, consistently concluding that the
Clause does not apply to such actions because they do not
impose punishment.

One of the first cases to consider the relationship between
the Double Jeopardy Clause and civil forfeiture was Various
Items of Personal Property v. United States, 282 U. S. 577
(1931). In Various Items, the Waterloo Distilling Corpora-
tion had been ordered to forfeit a distillery, warehouse, and
denaturing plant, on the ground that the corporation had
conducted its distilling business in violation of federal law.
The Government conceded that the corporation had been
convicted of criminal violations prior to the initiation of the
forfeiture proceeding, and admitted that the criminal convie-
tion had been based upon “the transactions set forth . . .
as a basis for the forfeiture.” Id., at 579. Considering the
corporation’s argument that the forfeiture action violated the
Double Jeopardy Clause, this Court unanimously held that
the Clause was inapplicable to civil forfeiture actions:
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“[This] forfeiture proceeding . . . is i rem. It is the
property which is proceeded against, and, by resort to a
legal fiction, held guilty and condemned as though it
were conscious instead of inanimate and insentient. In
a criminal prosecution it is the wrongdoer in person who
is proceeded against, convicted, and punished. The for-
feiture is mo part of the punishment for the criminal
offense. The provision of the Fifth Amendment to the
Constitution in respect of double jeopardy does mot
apply.” Id., at 581 (citations omitted; emphasis added).

In reaching its conclusion, the Court drew a sharp distinc-
tion between in rem civil forfeitures and in personam civil
penalties such as fines: Though the latter could, in some cir-
cumstances, be punitive, the former could not. Ibid. Re-
ferring to a case that was decided the same day as Various
Items, the Court made its point absolutely clear:

“In United States v. La Franca, [282 U. S.] 568, we hold
that, under §5 of the Willis-Campbell Act, a civil action
to recover taxes, which in fact are penalties, is punitive
in character and barred by a prior conviction of the de-
fendant for a criminal offense involving the same trans-
actions. This, however, is not that case, but a proceed-
ing in rem to forfeit property used in committing an
offense.” Id., at 580.

Had the Court in Various Items found that a civil forfeit-
ure could constitute a “punishment” under the Fifth Amend-
ment, its holding would have been quite remarkable. As
that Court recognized, “[a]Jt common law, in many cases, the
right of forfeiture did not attach until the offending person
had been convicted and the record of conviction produced.”
Ibid. In other words, at common law, not only was it the
case that a criminal conviction did not bar a civil forfeiture,
but, in fact, the civil forfeiture could not be instituted unless
a criminal conviction had already been obtained. Though
this Court had held that common-law rule inapplicable where
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the right of forfeiture was “created by statute, in rem, cogni-
zable on the revenue side of the exchequer,” The Palmyra,
supra, at 14, it never had suggested that the Constitution
prohibited for statutory civil forfeiture what was required
for common-law civil forfeiture. For the Various Items
Court to have held that the forfeiture was prohibited by the
prior criminal proceeding would have been directly contrary
to the common-law rule, and would have called into question
the constitutionality of forfeiture statutes thought constitu-
tional for over a century. See United States v. Curtiss-
Wright Export Corp., 299 U. S. 304, 327-328 (1936) (Evidence
of a longstanding legislative practice “goes a long way in the
direction of proving the presence of unassailable ground for
the constitutionality of the practice”).

Following its decision in Various Items, the Court did not
consider another double jeopardy case involving a civil for-
feiture for 40 years. Then, in One Lot Emerald Cut Stones
v. United States, 409 U.S. 232 (1972) (per curiam), the
Court’s brief opinion reaffirmed the rule of Various Items.
In Emerald Cut Stones, after having been acquitted of
smuggling jewels into the United States, the owner of the
jewels intervened in a proceeding to forfeit them as contra-
band. We rejected the owner’s double jeopardy challenge
to the forfeiture, holding that “[ilf for no other reason, the
forfeiture is not barred by the Double Jeopardy Clause of the
Fifth Amendment because it involves neither two criminal
trials nor two criminal punishments.” 409 U.S., at 235.
Noting that the forfeiture provisions had been codified sepa-
rately from parallel criminal provisions, the Court deter-
mined that the forfeiture clearly was “a civil sanction.” Id.,
at 236. The forfeitures were not eriminal punishments be-
cause they did not impose a second in personam penalty for
the criminal defendant’s wrongdoing.

In our most recent decision considering whether a civil
forfeiture constitutes punishment under the Double Jeopardy
Clause, we again affirmed the rule of Various Items. In
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United States v. One Assortment of 89 Firearms, 465 U. S.
354 (1984), the owner of the defendant weapons was acquit-
ted of charges of dealing firearms without a license. The
Government then brought a forfeiture action against the
firearms under 18 U. S. C. §924(d), alleging that they were
used or were intended to be used in violation of federal law.

In another unanimous decision, we held that the forfeiture
was not barred by the prior criminal proceeding. We began
our analysis by stating the rule for our decision:

“Unless the forfeiture sanction was intended as punish-
ment, so that the proceeding is essentially criminal in
character, the Double Jeopardy Clause is not applicable.
The question, then, is whether a § 924(d) forfeiture pro-
ceeding is intended to be, or by its nature necessarily is,
criminal and punitive, or civil and remedial.” 89 Fire-
arms, supra, at 362 (citations omitted).

Our inquiry proceeded in two stages. In the first stage,
we looked to Congress’ intent, and concluded that “Congress
designed forfeiture under §924(d) as a remedial civil sanc-
tion.” 465 U.S., at 363. This conclusion was based upon
several findings. First, noting that the forfeiture proceed-
ing was in rem, we found it significant that “[aJctions in rem
have traditionally been viewed as civil proceedings, with
jurisdiction dependent upon seizure of a physical object.”
Ibid., citing Calero-Toledo v. Pearson Yacht Leasing Co., 416
U.S., at 684. Second, we found that the forfeiture provision,
because it reached both weapons used in violation of federal
law and those “intended to be used” in such a manner,
reached a broader range of conduct than its criminal analog.
Third, we concluded that the civil forfeiture “further[ed]
broad remedial aims,” including both “discouraging unreg-
ulated commerce in firearms” and “removing from circula-
tion firearms that have been used or intended for use outside
regulated channels of commerce.” 89 Firearms, supra, at
364.
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In the second stage of our analysis, we looked to “ ‘whether
the statutory scheme was so punitive either in purpose or
effect as to negate’ Congress’ intention to establish a civil
remedial mechanism,” 465 U.S., at 365, quoting United
States v. Ward, 448 U. S. 242, 248-249 (1980). Considering
several factors that we had used previously in order to deter-
mine whether a civil proceeding was so punitive as to require
application of the full panoply of constitutional protections
required in a criminal trial, see id., at 248, we found only one
of those factors to be present in the §924(d) forfeiture. By
itself, however, the fact that the behavior proscribed by the
forfeiture was already a crime proved insufficient to turn the
forfeiture into a punishment subject to the Double Jeopardy
Clause. Hence, we found that the gun owner had “failed to
establish by the ‘clearest proof’ that Congress has provided
a sanction so punitive as to ‘transfor[m] what was clearly
intended as a civil remedy into a criminal penalty.”” 89
Firearms, supra, at 366, quoting Rex Trailer Co. v. United
States, 350 U. S. 148, 154 (1956). We concluded our decision
by restating that civil forfeiture is “not an additional penalty
for the commission of a criminal act, but rather is a separate
civil sanction, remedial in nature.” 89 Firearms, supra,
at 366.

B

Our cases reviewing civil forfeitures under the Double
Jeopardy Clause adhere to a remarkably consistent theme.
Though the two-part analytical construct employed in 89
Firearms was more refined, perhaps, than that we had used
over b0 years earlier in Various Items, the conclusion was
the same in each case: In rem civil forfeiture is a remedial
civil sanction, distinct from potentially punitive in personam
civil penalties such as fines, and does not constitute a pun-
ishment under the Double Jeopardy Clause. See Gore v.
United States, 357 U. S. 386, 392 (1958) (“In applying a provi-
sion like that of double jeopardy, which is rooted in history
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and is not an evolving concept . . ., a long course of adjudica-
tion in this Court carries impressive authority”).

In the cases that we currently review, the Court of Ap-
peals for the Ninth Circuit recognized as much, concluding
that after 89 Firearms, “the law was clear that civil forfeit-
ures did not constitute ‘punishment’ for double jeopardy pur-
poses.” 33 F. 3d, at 1218. Nevertheless, that court read
three of our decisions to have “abandoned” 89 Firearms and
the oft-affirmed rule of Various Items. According to the
Court of Appeals for the Ninth Circuit, through our decisions
in United States v. Halper, 490 U. S. 435 (1989), Austin v.
United States, 509 U. S. 602 (1993), and Department of Reve-
nue of Mont. v. Kurth Ranch, 511 U.S. 767 (1994), we
“changed [our] collective mind,” and “adopted a new test for
determining whether a nominally civil sanction constitutes
‘punishment’ for double jeopardy purposes.” 33 F. 3d, at
1218-1219. The Court of Appeals for the Sixth Circuit
shared the view of the Ninth Circuit, though it did not di-
rectly rely upon Kurth Ranch. We turn now to consider
whether Halper, Austin, and Kurth Ranch accomplished the
radical jurisprudential shift perceived by the Courts of
Appeals.

In Halper, we considered “whether and under what cir-
cumstances a civil penalty may constitute ‘punishment’ for
the purposes of double jeopardy analysis.” Halper, supra,
at 436. Based upon his submission of 65 inflated Medicare
claims, each of which overcharged the Government by $9,
Halper was criminally convicted of 65 counts of violating the
false-claims statute, 18 U. S. C. §287 (1982 ed.), as well as of
16 counts of mail fraud, and was sentenced to two years in
prison and fined $5,000. Following that criminal conviction,
the Government successfully brought a civil action against
Halper under 31 U. S. C. §3729 (1982 ed. and Supp. II). The
District Court hearing the civil action determined that
Halper was liable to the Government for over $130,000 under
§3729, which then provided for liability in the amount of
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$2,000 per violation, double the Government’s actual dam-
ages, and court costs. The court concluded that imposing
the full civil penalty would constitute a second punishment
for Halper’s already-punished criminal offense, however, and
therefore reduced Halper’s liability to double the actual dam-
ages suffered by the Government and the costs of the civil
action. The Government directly appealed that decision to
this Court.

This Court agreed with the District Court’s analysis. We
determined that our precedent had established no absolute
and irrebuttable rule that a civil fine cannot be “punishment”
under the Double Jeopardy Clause. Though it was well es-
tablished that “a civil remedy does not rise to the level of
‘punishment’ merely because Congress provided for civil re-
covery in excess of the Government’s actual damages,” we
found that our case law did “not foreclose the possibility that
in a particular case a civil penalty . .. may be so extreme and
so divorced from the Government’s damages and expenses as
to constitute punishment.” 490 U. S,, at 442. Emphasizing
the case-specific nature of our inquiry, id., at 448, we com-
pared the size of the fine imposed on Halper, $130,000, to the
damages actually suffered by the Government as a result of
Halper’s actions, estimated by the District Court at $585.
Noting that the fine was more than 220 times greater than
the Government’s damages, we agreed with the District
Court that “Halper’s $130,000 liability is sufficiently dispro-
portionate that the sanction constitutes a second punishment
in violation of double jeopardy.” Id., at 452. We remanded
to the District Court so that it could hear evidence regarding
the Government’s actual damages, and could then reduce
Halper’s liability to a nonpunitive level. Ibid.

In Austin, we considered whether a civil forfeiture could
violate the Excessive Fines Clause of the Eighth Amend-
ment to the Constitution, which provides that “[e]xcessive
bail shall not be required, nor excessive fines imposed . . ..”
Aware that Austin had sold two grams of cocaine the pre-
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vious day, police searched his mobile home and body shop.
Their search revealed small amounts of marijuana and co-
caine, a handgun, drug paraphernalia, and almost $5,000 in
cash. Austin was charged with one count of possessing
cocaine with intent to distribute, to which he pleaded guilty.
The Government then initiated a civil forfeiture proceeding
against Austin’s mobile home and auto shop, contending that
they had been “used” or were “intended for use” in the com-
mission of a drug offense. See 21 U.S. C. §§881(a)(4) and
(@)(7). Austin contested the forfeiture on the ground of the
Excessive Fines Clause, but the District Court and the
Court of Appeals held the forfeiture constitutional.

We limited our review to the question “whether the Exces-
sive Fines Clause of the Eighth Amendment applies to for-
feitures of property under 21 U. S. C. §§881(a)(4) and (a)(7).”
Austin, supra, at 604. We began our analysis by rejecting
the argument that the Excessive Fines Clause was limited
solely to criminal proceedings: The relevant question was not
whether a particular proceeding was criminal or civil, we
determined, but rather was whether forfeiture under §§ 881
(@)(4) and (a)(7) constituted “punishment” for the purposes of
the Eighth Amendment. Awustin, supra, at 610. In an ef-
fort to answer that question, we briefly reviewed the history
of civil forfeiture both in this country and in England, see
509 U. S., at 611-618, taking a categorical approach that con-
trasted sharply with Halper’s case-specific approach to de-
termining whether a civil penalty constitutes punishment.
Ultimately, we concluded that “forfeiture under [§§ 881(a)(4)
and (a)(7)] constitutes ‘payment to a sovereign as punishment
for some offense,” and, as such, is subject to the limitations
of the Eighth Amendment’s Excessive Fines Clause.” 509
U. S., at 622 (citation omitted).

In Department of Revenue of Mont. v. Kurth Ranch,
supra, we considered whether a state tax imposed on mari-
juana was invalid under the Double Jeopardy Clause when
the taxpayer had already been criminally convicted of own-
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ing the marijuana that was taxed. We first established that
the fact that Montana had labeled the civil sanction a “tax”
did not end our analysis. We then turned to consider
whether the tax was so punitive as to constitute a punish-
ment subject to the Double Jeopardy Clause. Several dif-
ferences between the marijuana tax imposed by Montana
and the typical revenue-raising tax were readily apparent.
The Montana tax was unique in that it was conditioned on
the commission of a crime and was imposed only after the
taxpayer had been arrested: Thus, only a person charged
with a criminal offense was subject to the tax. We also
noted that the taxpayer did not own or possess the taxed
marijuana at the time that the tax was imposed. From
these differences, we determined that the tax was motivated
by a “‘penal and prohibitory intent rather than the gathering
of revenue.”” Id., at 781. Concluding that the Montana tax
proceeding “was the functional equivalent of a successive
criminal prosecution,” we affirmed the Court of Appeals’
judgment barring the tax. Id., at 784.

We think that the Court of Appeals for the Sixth Circuit
and the Court of Appeals for the Ninth Circuit misread
Halper, Austin, and Kurth Ranch. None of those decisions
purported to overrule the well-established teaching of Vari-
ous Items, Emerald Cut Stones, and 89 Firearms. Halper
involved not a civil forfeiture, but a civil penalty. That its
rule was limited to the latter context is clear from the deci-
sion itself, from the historical distinction that we have drawn
between civil forfeiture and civil penalties, and from the
practical difficulty of applying Halper to a civil forfeiture.

In Halper, we emphasized that our decision was limited to
the context of civil penalties:

“What we announce now is a rule for the rare case, the
case such as the one before us, where a fixed-penalty
provision subjects a prolific but small-gauge offender to
a sanction overwhelmingly disproportionate to the dam-
ages he has caused. The rule is one of reason: Where a
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defendant previously has sustained a criminal penalty
and the civil penalty sought in the subsequent proceed-
ing bears no rational relation to the goal of compensat-
ing the Government for its loss, but rather appears to
qualify as ‘punishment’ in the plain meaning of the word,
then the defendant is entitled to an accounting of the
Government’s damages and costs to determine if the
penalty sought in fact constitutes a second punishment.”
490 U. S., at 449-450 (emphasis added).

The narrow focus of Halper followed from the distinction
that we have drawn historically between civil forfeiture and
civil penalties. Since at least Various Items, we have dis-
tinguished civil penalties such as fines from civil forfeiture
proceedings that are in rem. While a “civil action to re-
cover . . . penaltie[s] is punitive in character,” and much like
a criminal prosecution in that “it is the wrongdoer in person
who is proceeded against . . . and punished,” in an in rem
forfeiture proceeding, “[ilt is the property which is pro-
ceeded against, and by resort to a legal fiction, held guilty
and condemned.” Various Items, 282 U.S., at 580-581.
Thus, though for double jeopardy purposes we have never
balanced the value of property forfeited in a particular case
against the harm suffered by the Government in that case,
we have balanced the size of a particular civil penalty against
the Government’s harm. See, e.g., Rex Trailer Co. v.
United States, 350 U. S., at 154 (fines not “so unreasonable
or excessive” as to transform a civil remedy into a criminal
penalty); United States ex rel. Marcus v. Hess, 317 U. S. 537
(1943) (fine of $315,000 not so disproportionate to Govern-
ment’s harm of $101,500 as to transform the fine into punish-
ment). Indeed, the rule set forth in Halper developed from
the teaching of Rex Trailer and Hess. See Halper, supra,
at 445-4417.

It is difficult to see how the rule of Halper could be applied
to a civil forfeiture. Civil penalties are designed as a rough
form of “liquidated damages” for the harms suffered by the
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Government as a result of a defendant’s conduct. See Rewx
Trailer, supra, at 153-154. The civil penalty involved in
Halper, for example, provided for a fixed monetary penalty
for each false claim count on which the defendant was con-
victed in the criminal proceeding. Whether a “fixed-penalty
provision” that seeks to compensate the Government for
harm it has suffered is “so extreme” and “so divorced” from
the penalty’s nonpunitive purpose of compensating the Gov-
ernment as to be a punishment may be determined by bal-
ancing the Government’s harm against the size of the pen-
alty. Civil forfeitures, in contrast to civil penalties, are
designed to do more than simply compensate the Govern-
ment. Forfeitures serve a variety of purposes, but are de-
signed primarily to confiscate property used in violation of
the law, and to require disgorgement of the fruits of illegal
conduct. Though it may be possible to quantify the value of
the property forfeited, it is virtually impossible to quantify,
even approximately, the nonpunitive purposes served by a
particular civil forfeiture. Hence, it is practically difficult to
determine whether a particular forfeiture bears no rational
relationship to the nonpunitive purposes of that forfeiture.
Quite simply, the case-by-case balancing test set forth in
Halper, in which a court must compare the harm suffered by
the Government against the size of the penalty imposed, is
inapplicable to civil forfeiture.?

2JUSTICE STEVENS’ dissent is grounded in the different interpretation
that he gives Halper. He finds that Halper announced “two different
rules”: a general rule, applicable to all civil sanctions, useful for determin-
ing whether a sanction is “of a punitive character”; and a “narrower rule,”
similar to our understanding of the case, that requires “an accounting of
the Government’s damages and costs.” Post, at 308. JUSTICE STEVENS
faults us in these cases for failing to apply the “general rule” of Halper.

The problem with JUSTICE STEVENS interpretation of Halper, of
course, and therefore with his entire argument, is that Halper did not
announce two rules. Nowhere in Halper does the Court set forth two
distinet rules or purport to apply a two-step analysis. JUSTICE STEVENS
finds his “general rule” in a dictum from Halper: “‘[A] civil sanction that
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We recognized as much in Kurth Ranch. In that case, the
Court expressly disclaimed reliance upon Halper, finding
that its case-specific approach was impossible to apply out-
side the context of a fixed civil-penalty provision. Review-
ing the Montana marijuana tax, we held that because “tax

cannot fairly be said solely to serve a remedial purpose, but rather can
only be explained as also serving either retributive or deterrent purposes,
is punishment.””  Post, at 306, quoting United States v. Halper, 490 U. S.
435, 448 (1989). But the discussion immediately following that dictum
makes clear that it states not a new and separate test for whether a sanc-
tion is a punishment, but rather only a rephrasing of JUSTICE STEVENS’
“narrower” rule, 7. e., the rule requiring an “accounting of the Govern-
ment’s damages and costs.” Id., at 449.

“We therefore hold that under the Double Jeopardy Clause a defendant
who already has been punished . . . may not be subjected to an additional
civil sanction to the extent that the second sanction may not fairly be
characterized as remedial, but only as a deterrent or retribution.

“We acknowledge that this inquiry will not be an exact pursuit. In our
decided cases we have noted that the precise amount of the Government’s
damages and costs may prove to be difficult, if not impossible, to ascertain.
. .. [IIt would be difficult if not impossible in many cases for a court to
determine the precise dollar figure at which a civil sanction has accom-
plished its remedial purpose of making the Government whole, but beyond
which the sanction takes on the quality of punishment.” Id., at 448-449
(emphasis added); see also id., at 449-451.

The “general rule” discovered by JUSTICE STEVENS in Halper would
supplant, not mimic, see post, at 306, the rule of United States v. One
Assortment of 89 Firearms, 465 U. S. 354 (1984), and One Lot Emerald
Cut Stones v. United States, 409 U. S. 232 (1972). Whether a particular
sanction “cannot fairly be said solely to serve a remedial purpose” is an
inquiry radically different from that we have traditionally employed in
order to determine whether, as a categorical matter, a civil sanction is
subject to the Double Jeopardy Clause. Yet nowhere in Halper does the
Court purport to make such a sweeping change in the law, instead empha-
sizing repeatedly the narrow scope of its decision. Halper, supra, at 449
(announcing rule for “the rare case”). If the “general rule” of JUSTICE
STEVENS were applied literally, then virtually every sanction would be
declared to be a punishment: It is hard to imagine a sanction that has no
punitive aspect whatsoever. JUSTICE STEVENS’ interpretation of Halper
is both contrary to the decision itself and would create an unworkable rule
inconsistent with well-established precedent.
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statutes serve a purpose quite different from civil penalties,
. . . Halper’s method of determining whether the exaction
was remedial or punitive simply does not work in the case
of a tax statute.” Kurth Ranch, 511 U. S., at 784 (internal
quotation marks omitted); see also id., at 786 (REHNQUIST,
C. J., dissenting) (Halper inapplicable outside of “‘fixed-
penalty provision[s]’” that are meant “to recover the costs
incurred by the Government for bringing someone to book
for some violation of law”). This is not to say that there
is no occasion for analysis of the Government’s harm. &89
Firearms makes clear the relevance of an evaluation of the
harms alleged. The point is simply that Halper’s case-
specific approach is inapplicable to civil forfeitures.

In the cases that we review, the Courts of Appeals did not
find Halper difficult to apply to civil forfeiture because they
concluded that its case-by-case balancing approach had been
supplanted in Austin by a categorical approach that found a
civil sanction to be punitive if it could not “fairly be said
solely to serve a remedial purpose.” See Austin, 509 U. S.,
at 610; see also Halper, 490 U.S., at 448. But Austin, it
must be remembered, did not involve the Double Jeopardy
Clause at all. Awustin was decided solely under the Exces-
sive Fines Clause of the Eighth Amendment, a constitutional
provision which we never have understood as parallel to, or
even related to, the Double Jeopardy Clause of the Fifth
Amendment. The only discussion of the Double Jeopardy
Clause contained in Awustin appears in a footnote that ac-
knowledges our decisions holding that “[t]he Double Jeop-
ardy Clause has been held not to apply in civil forfeiture
proceedings . . . where the forfeiture could properly be char-
acterized as remedial.” Austin, supra, at 608, n. 4. And in
Austin we expressly recognized and approved our decisions
in One Lot Emerald Cut Stones v. United States, 409 U. S.
232 (1972), and United States v. One Assortment of 89 Fire-
arms, 465 U. S. 354 (1984). See Austin, supra, at 608, n. 4.
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We acknowledged in Austin that our categorical approach
under the Excessive Fines Clause was wholly distinct from
the case-by-case approach of Halper, and we explained that
the difference in approach was based in a significant differ-
ence between the purposes of our analysis under each consti-
tutional provision. See Austin, supra, at 622, n. 14. It is
unnecessary in a case under the Excessive Fines Clause to
inquire at a preliminary stage whether the civil sanction im-
posed in that particular case is totally inconsistent with any
remedial goal. Because the second stage of inquiry under
the Excessive Fines Clause asks whether the particular
sanction in question is so large as to be “excessive,” see Aus-
tin, 509 U. S., at 622-623 (declining to establish criteria for
excessiveness), a preliminary-stage inquiry that focused on
the disproportionality of a particular sanction would be du-
plicative of the excessiveness analysis that would follow.
See 1d., at 622, n. 14 (“[1]t appears to make little practical
difference whether the Excessive Fines Clause applies to all
forfeitures . . . or only to those that cannot be characterized
as purely remedial,” because the Excessive Fines Clause
“prohibits only the imposition of ‘excessive’ fines, and a fine
that serves purely remedial purposes cannot be considered
‘excessive’ in any event”). Forfeitures effected under 21
U. S. C. §§881(a)(4) and (a)(7) are subject to review for exces-
siveness under the Eighth Amendment after Awstin; this
does not mean, however, that those forfeitures are so puni-
tive as to constitute punishment for the purposes of double
jeopardy. The holding of Austin was limited to the Exces-
sive Fines Clause of the Eighth Amendment, and we decline
to import the analysis of Austin into our double jeopardy
jurisprudence.

In sum, nothing in Halper, Kurth Ranch, or Austin pur-
ported to replace our traditional understanding that civil for-
feiture does not constitute punishment for the purpose of the
Double Jeopardy Clause. Congress long has authorized the
Government to bring parallel criminal proceedings and civil
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forfeiture proceedings, and this Court consistently has found
civil forfeitures not to constitute punishment under the Dou-
ble Jeopardy Clause. It would have been quite remarkable
for this Court both to have held unconstitutional a well-
established practice, and to have overruled a long line of
precedent, without having even suggested that it was doing
so. Halper dealt with in personam civil penalties under the
Double Jeopardy Clause; Kurth Ranch with a tax proceeding
under the Double Jeopardy Clause; and Austin with civil for-
feitures under the Excessive Fines Clause. None of those
cases dealt with the subject of these cases: in rem civil for-
feitures for purposes of the Double Jeopardy Clause.

C

We turn now to consider the forfeitures in these cases
under the teaching of Various Items, Emerald Cut Stones,
and 89 Firearms. Because it provides a useful analytical
tool, we conduct our inquiry within the framework of the
two-part test used in 89 Firearms. First, we ask whether
Congress intended proceedings under 21 U.S. C. §881 and
18 U. S. C. §981 to be criminal or civil. Second, we turn to
consider whether the proceedings are so punitive in fact as
to “persuade us that the forfeiture proceeding[s] may not le-
gitimately be viewed as civil in nature,” despite Congress’
intent. 465 U. S., at 366.

There is little doubt that Congress intended these forfeit-
ures to be civil proceedings. As was the case in 89 Fire-
arms, “Congress’ intent in this regard is most clearly demon-
strated by the procedural mechanisms it established for
enforcing forfeitures under the statute[s].” Id., at 363.
Both 21 U. S. C. §881 and 18 U. S. C. §981, which is entitled
“Civil forfeiture,” provide that the laws “relating to the sei-
zure, summary and judicial forfeiture, and condemnation of
property for violation of the customs laws . . . shall apply
to seizures and forfeitures incurred” under §§881 and 981.
See 21 U. S. C. §881(d); 18 U. S. C. §981(d). Because forfeit-
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ure proceedings under the customs laws are in rem, see 19
U.S. C. §1602 et seq., it is clear that Congress intended that
a forfeiture under § 881 or § 981, like the forfeiture reviewed
in 89 Firearms, would be a proceeding in rem. Congress
specifically structured these forfeitures to be impersonal by
targeting the property itself. “In contrast to the in perso-
nam nature of criminal actions, actions in rem have tradi-
tionally been viewed as civil proceedings, with jurisdiction
dependent upon seizure of a physical object.” 89 Firearms,
supra, at 363, citing Calero-Toledo, 416 U. S., at 684.

Other procedural mechanisms governing forfeitures under
§§ 881 and 981 also indicate that Congress intended such pro-
ceedings to be civil. Forfeitures under either statute are
governed by 19 U.S. C. §1607, which provides that actual
notice of the impending forfeiture is unnecessary when the
Government cannot identify any party with an interest in
the seized article, and by § 1609, which provides that seized
property is subject to forfeiture through a summary adminis-
trative procedure if no party files a claim to the property.
And 19 U. S. C. §1615, which governs the burden of proof in
forfeiture proceedings under §§881 and 981, provides that
once the Government has shown probable cause that the
property is subject to forfeiture, then “the burden of proof
shall lie upon [the] claimant.” In sum, “[bly creating such
distinetly civil procedures for forfeitures under [§§881 and
981], Congress has ‘indicate[d] clearly that it intended a civil,
not a criminal sanction.”” 89 Firearms, supra, at 363, quot-
ing Helvering v. Mitchell, 303 U. S. 391, 402 (1938).?

3JUSTICE STEVENS mischaracterizes our holding. We do not hold that
i rem civil forfeiture is per se exempt from the scope of the Double Jeop-
ardy Clause. See post, at 300-305. Similarly, we do not rest our conclu-
sion in these cases upon the long-recognized fiction that a forfeiture in
rem punishes only malfeasant property rather than a particular person.
See post, at 313-316. That a forfeiture is designated as civil by Congress
and proceeds in rem establishes a presumption that it is not subject to
double jeopardy. See, e. g., 89 Firearms, 465 U. S., at 363. Nevertheless,
where the “clearest proof” indicates that an in rem civil forfeiture is “so



290 UNITED STATES v. URSERY

Opinion of the Court

Moving to the second stage of our analysis, we find that
there is little evidence, much less the “‘clearest proof’” that
we require, see 89 Firearms, supra, at 365, quoting Ward,
448 U.S., at 249, suggesting that forfeiture proceedings
under 21 U.S.C. §§881(a)(6) and (a)(7), and 18 U.S. C.
§981(a)(1)(A), are so punitive in form and effect as to render
them criminal despite Congress’ intent to the contrary. The
statutes involved in these cases are, in most significant re-
spects, indistinguishable from those reviewed, and held not
to be punitive, in Various Items, Emerald Cut Stones, and
89 Firearms.

Most significant is that §981(a)(1)(A) and §§881(a)(6) and
(@)(7), while perhaps having certain punitive aspects, serve
important nonpunitive goals. Title 21 U.S. C. §881(a)(7),
under which Ursery’s property was forfeited, provides for
the forfeiture of “all real property . .. which is used or in-
tended to be used, in any manner or part, to commit, or to
facilitate the commission of” a federal drug felony. Requir-
ing the forfeiture of property used to commit federal narcot-
ics violations encourages property owners to take care in
managing their property and ensures that they will not per-
mit that property to be used for illegal purposes. See Ben-
nis v. Michigan, 516 U.S. 442, 452 (1996) (“Forfeiture of
property prevents illegal uses . . . by imposing an economic
penalty, thereby rendering illegal behavior unprofitable”); 89
Firearms, supra, at 364 (forfeiture “discourages unregulated
commerce in firearms”); Calero-Toledo, supra, at 687-688.
In many circumstances, the forfeiture may abate a nuisance.
See, e. 9., United States v. 1}1st Street Corp., 911 F. 2d 870
(CA2 1990) (forfeiting apartment building used to sell crack
cocaine); see also Bennis, supra, at 452 (affirming application
of Michigan statute abating car as a nuisance; forfeiture “pre-
vent[s] further illicit use of” property); cf. 89 Firearms, 465

punitive either in purpose or effect” as to be equivalent to a criminal
proceeding, that forfeiture may be subject to the Double Jeopardy Clause.
Id., at 365.
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U. S., at 364 (forfeiture “remov([ed] from circulation firearms
that have been used or intended for use” illegally); Emerald
Cut Stones, 409 U. S., at 237 (forfeiture “prevented forbidden
merchandise from circulating in the United States”).

The forfeiture of the property claimed by Arlt and Wren
took place pursuant to 18 U.S.C. §981(a)(1)(A) and 21
U.S.C. §881(a)(6). Section 981(a)(1)(A) provides for the
forfeiture of “[alny property” involved in illegal money-
laundering transactions. Section 881(a)(6) provides for the
forfeiture of “[a]ll . . . things of value furnished or intended
to be furnished by any person in exchange for” illegal drugs;
“all proceeds traceable to such an exchange”; and “all mon-
eys, negotiable instruments, and securities used or intended
to be used to facilitate” a federal drug felony. The same
remedial purposes served by §881(a)(7) are served by
§§881(a)(6) and 981(a)(1)(A). Only one point merits sep-
arate discussion. To the extent that §881(a)(6) applies to
“proceeds” of illegal drug activity, it serves the additional
nonpunitive goal of ensuring that persons do not profit from
their illegal acts.

Other considerations that we have found relevant to the
question whether a proceeding is criminal also tend to sup-
port a conclusion that § 981(a)(1)(A) and §§ 881(a)(6) and (a)(7)
are civil proceedings. See Ward, supra, at 247-248, n. 7, 249
(listing relevant factors and noting that they are neither ex-
haustive nor dispositive). First, in light of our decisions in
Various Items, Emerald Cut Stones, and 89 Firearms, and
the long tradition of federal statutes providing for a forfeit-
ure proceeding following a criminal prosecution, it is abso-
lutely clear that in rem civil forfeiture has not historically
been regarded as punishment, as we have understood that
term under the Double Jeopardy Clause. Second, there is
no requirement in the statutes that we currently review that
the Government demonstrate scienter in order to establish
that the property is subject to forfeiture; indeed, the prop-
erty may be subject to forfeiture even if no party files a
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claim to it and the Government never shows any connec-
tion between the property and a particular person. See 19
U.S.C. §1609. Though both §§881(a) and 981(a) contain an
“innocent owner” exception, we do not think that such a pro-
vision, without more indication of an intent to punish, is rele-
vant to the question whether a statute is punitive under the
Double Jeopardy Clause. Third, though both statutes may
fairly be said to serve the purpose of deterrence, we long
have held that this purpose may serve civil as well as crimi-
nal goals. See, e.g., 89 Firearms, supra, at 364; Calero-
Toledo, 416 U. S., at 677-678. We recently reaffirmed this
conclusion in Bennis v. Michigan, supra, at 4562, where we
held that “forfeiture . . . serves a deterrent purpose dis-
tinct from any punitive purpose.” Finally, though both
statutes are tied to criminal activity, as was the case in
89 Firearms, this fact is insufficient to render the statutes
punitive. See 89 Firearms, supra, at 3656-366. It is well
settled that “Congress may impose both a criminal and a civil
sanction in respect to the same act or omission,” Helvering,
303 U. S., at 399. By itself, the fact that a forfeiture statute
has some connection to a criminal violation is far from
the “clearest proof” necessary to show that a proceeding is
criminal.

We hold that these in rem civil forfeitures are neither
“punishment” nor criminal for purposes of the Double Jeop-
ardy Clause. The judgments of the Court of Appeals for the
Sixth Circuit, in No. 95-345, and of the Court of Appeals for
the Ninth Circuit, in No. 95-346, are, accordingly, reversed.

It 1s so ordered.

JUSTICE KENNEDY, concurring.

I join the Court’s opinion and add these further
observations.

In Austin v. United States, 509 U. S. 602, 619-622 (1993),
we described the civil in rem forfeiture provision of 21
U. S. C. §881(a)(7) at issue here as punitive. In Libretti v.
United States, 516 U. S. 29 (1995), we reviewed 21 U. S. C.
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§853, which in almost identical terms provides for criminal
forfeiture of property involved in or derived from drug
crimes. We held that the “fundamental nature of criminal
forfeiture” is punishment. 516 U.S., at 41. Today the
Court holds that the civil in rem forfeitures here are not
punishment implicating the protections of the Double Jeop-
ardy Clause. Ante, at 292. I write to explain why, in my
view, our holding is consistent with both Austin and Libretti.

The Fifth Amendment provides that no person shall “be
subject for the same offence to be twice put in jeopardy of
life or limb.” U.S. Const., Amdt. 5. We have interpreted
the Double Jeopardy Clause to “protec[t] against a second
prosecution for the same offense after acquittal, against a
second prosecution for the same offense after conviction, and
against multiple punishments for the same offense.” Jus-
tices of Boston Mumnicipal Court v. Lydon, 466 U.S. 294,
306-307 (1984); Jomes v. Thomas, 491 U.S. 376, 380-381
(1989).

Although there is language in our cases to the contrary,
see One 1958 Plymouth Sedan v. Pennsylvania, 380 U. S.
693, 700 (1965); Boyd v. United States, 116 U.S. 616, 634
(1886), civil in rem forfeiture is not punishment of the wrong-
doer for his criminal offense. We made this clear in Various
Items of Personal Property v. United States, 282 U. S. 577
(1931), which the Court is right to deem the seminal case in
this area, ante, at 274.

“[This] forfeiture proceeding . . . is i rem. It is the
property which is proceeded against, and, by resort to a
legal fiction, held guilty and condemned as though it
were conscious instead of inanimate and insentient. In
a criminal prosecution it is the wrongdoer in person who
is proceeded against, convicted and punished. The for-
feiture is no part of the punishment for the criminal of-
fense. The provision of the Fifth Amendment to the
Constitution in respect of double jeopardy does not
apply.” 282 U. S., at 581 (citations omitted).
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Embracing the rule of Various Items, that the Double
Jeopardy Clause applies only to in personam punishments of
the wrongdoer and not in rem forfeitures, does not imply
that forfeiture inflicts no punishment. Though I have ex-
pressed my doubts about the view expressed in Austin, 509
U.S., at 611-618, that throughout history forfeitures have
been intended to punish blameworthy owners, id., at 629
(opinion concurring in part and concurring in judgment);
Bennis v. Michigan, 516 U. S. 442, 472-473 (1996) (dissenting
opinion), I did not there question the punitive nature of
§881(a)(7), nor do I now. Under this statute, providing for
the forfeiture of real property used to facilitate a drug of-
fense, only the culpable stand to lose their property; no inter-
est of any owner is forfeited if he can show he did not know
of or consent to the crime. Ibid.

The key distinction is that the instrumentality-forfeiture
statutes are not directed at those who carry out the crimes,
but at owners who are culpable for the criminal misuse of the
property. See Austin, supra, at 619 (statutory “exemptions
serve to focus the provisions on the culpability of the
owner”). The theory is that the property, whether or not
illegal or dangerous in nature, is hazardous in the hands of
this owner because either he uses it to commit crimes, or
allows others to do so. The owner can be held accountable
for the misuse of the property. Cf. One 1958 Plymouth
Sedan, supra, at 699 (“There is nothing even remotely crimi-
nal in possessing an automobile. It is only the alleged use
to which this particular automobile was put that subjects
[the owner] to its possible loss”). The same rationale is at
work in the statutory provisions enabling forfeiture of cur-
rency “used or intended to be used” to facilitate a criminal
offense, §881(a)(6). See also 18 U. S. C. §981(a)(1)(A) (prop-
erty involved in money-laundering transactions or attempts
in violation of 18 U. S. C. §1956). Since the punishment be-
falls any propertyholder who cannot claim statutory inno-
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cence, whether or not he committed any criminal acts, it is
not a punishment for a person’s criminal wrongdoing.

Forfeiture, then, punishes an owner by taking property
involved in a crime, and it may happen that the owner is also
the wrongdoer charged with a criminal offense. But the for-
feiture is not a second in personam punishment for the of-
fense, which is all the Double Jeopardy Clause prohibits.
See ante, at 276 (“The forfeitures were not criminal punish-
ments because they did not impose a second in personam
penalty for the criminal defendant’s wrongdoing”); One Lot
Ewmerald Cut Stones v. United States, 409 U.S. 232, 235
(1972) (per curiam) (“[T]he forfeiture is not barred by the
Double Jeopardy Clause of the Fifth Amendment because
it involves neither two criminal trials nor two criminal
punishments”).

Civil i rem forfeiture has long been understood as in-
dependent of criminal punishments. In The Palmyra, 12
Wheat. 1 (1827), we rejected a claim that a libel in rem re-
quired a conviction for the criminal offense charged in the
libel. Distinguishing forfeitures of a felon’s goods and chat-
tels, which required proof of a conviction, we noted that the
statutory in rem “offence is attached primarily to the thing,”
and that often in rem forfeiture was imposed in the absence
of any in personam penalty. Id., at 14. Examining Ameri-
can and English statutes, we concluded: “[T]he practice has
been, and so this Court understand[s] the law to be, that the
proceeding in rem stands independent of, and wholly unaf-
fected by any criminal proceeding in personam.” Id., at 15.

Distinguishing between in rem and in personam punish-
ments does not depend upon, or revive, the fiction alive in
Various Items, supra, at 581, but condemned in Austin,
supra, at 615, n. 9, that the property is punished as if it were
a sentient being capable of moral choice. It is the owner
who feels the pain and receives the stigma of the forfeiture,
not the property. See United States v. United States
Coin & Currency, 401 U. S. 715, 718 (1971). The distinction
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simply recognizes that Congress, in order to quiet title to
forfeitable property in one proceeding, has structured the
forfeiture action as a proceeding against the property, not
against a particular defendant. Indeed, the Government
will often file a forfeiture complaint without any knowledge
of who the owner is. See ante, at 291-292. True, the for-
feiture statutes require proof of a violation of a drug traf-
ficking or other offense, but the purpose of this predicate
showing is just to establish that the property was used in
a crime. In contrast to criminal forfeiture, see 21 U. S. C.
§853(a), civil i rem forfeiture actions do not require a show-
ing that the owner who stands to lose his property interest
has committed a criminal offense. See §881(a)(6) (“any vio-
lation of this subchapter”); §881(a)(7) (“a violation of this
subchapter”); 18 U. S. C. §981(a)(1)(A) (“a transaction or at-
tempted transaction in violation of” §1956). The offenses
committed by Ursery, Arlt, and Wren were proffered as evi-
dence that the property was used in a crime, but this does
not make forfeiture a punishment for those offenses. See
United States v. One Assortment of 89 Firearms, 465 U. S.
354, 366 (1984) (civil forfeiture is “not an additional penalty
for the commission of a eriminal act”).

For this reason, JUSTICE STEVENS’ attempt, post, at 317,
to rely on the same-elements test of Blockburger v. United
States, 284 U. S. 299, 304 (1932), is unavailing. Blockburger
is a misfit in this context; it compares the elements of two
offenses charged against a defendant. The forfeiture cause
of action is not charging a second offense of the person; it is a
proceeding against the property in which proof of a criminal
violation by any person will suffice, provided that some
knowledge of, or consent to, the crime on the part of the
property owner is also established.

In Part II-C of its opinion, the Court conducts the two-
part inquiry established in 89 Firearms, supra, at 362-366,
as to whether, first, Congress intended the proceedings to be
civil, and, second, the forfeitures are so punitive as to be
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criminal in nature and therefore subject to the Double Jeop-
ardy Clause. Ante, at 288. The test was imported by the
89 Firearms Court from cases involving civil in personam
penalties. See 465 U. S., at 362 (citing Helvering v. Mitch-
ell, 303 U. S. 391, 398-399 (1938), and United States v. Ward,
448 U. S. 242, 248 (1980)). In the context of these cases and
the precedents bearing upon them, I am not sure the test
adds much to the clear rule of Various Items that civil in
rem forfeiture of property involved in a crime is not punish-
ment subject to the Double Jeopardy Clause. As to the first
prong of the test, any in rem proceeding is civil. As to the
second prong, so long as forfeiture hinges on the property’s
use in a crime, there will always be the remedial purpose
the Court identifies of preventing property owners from
allowing their goods to be used for illegal purposes, ante, at
290. I acknowledge 89 Firearms to be precedent, however,
and, because the Court’s application of the test is consistent
with Various Items, 1 join its opinion in full.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

In my view, the Double Jeopardy Clause prohibits succes-
sive prosecution, not successive punishment. See Depart-
ment of Revenue of Mont. v. Kurth Ranch, 511 U. S. 767, 798
(1994) (SCALIA, J., dissenting). Civil forfeiture proceedings
of the sort at issue here are not criminal prosecutions, even
under the standard of Kennedy v. Mendoza-Martinez, 372
U.S. 144, 164 (1963), and United States v. Ward, 448 U. S.
242, 248-251 (1980).

JUSTICE STEVENS, concurring in the judgment in part and
dissenting in part.

The question the Court poses is whether civil forfeitures
constitute “punishment” for purposes of the Double Jeopardy
Clause. Because the numerous federal statutes authorizing
forfeitures cover such a wide variety of situations, it is quite
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wrong to assume that there is only one answer to that ques-
tion. For purposes of analysis it is useful to identify three
different categories of property that are subject to seizure:
proceeds, contraband, and property that has played a part
in the commission of a crime. The facts of these two cases
illustrate the point.

In No. 95-346 the Government has forfeited $405,089.23 in
currency. Those funds are the proceeds of unlawful activity.
They are not property that respondents have any right to
retain. The forfeiture of such proceeds, like the confiscation
of money stolen from a bank, does not punish respondents
because it exacts no price in liberty or lawfully derived prop-
erty from them. I agree that the forfeiture of such proceeds
is not punitive and therefore I concur in the Court’s disposi-
tion of No. 95-346.

None of the property seized in No. 95-345 constituted pro-
ceeds of illegal activity. Indeed, the facts of that case reveal
a dramatically different situation. Respondent Ursery cul-
tivated marijuana in a heavily wooded area not far from his
home in Shiawassee County, Michigan. The illegal sub-
stance was consumed by members of his family, but there is
no evidence, and no contention by the Government, that he
sold any of it to third parties. Acting on the basis of the
incorrect assumption that the marijuana plants were on
respondent’s property, Michigan police officers executed a
warrant to search the premises. In his house they found
marijuana seeds, stems, stalks, and a grow light. I presume
those items were seized, and I have no difficulty concluding
that such a seizure does not constitute punishment because
respondent had no right to possess contraband. Accord-
ingly, I agree with the Court’s opinion insofar as it explains
why the forfeiture of contraband does not constitute punish-
ment for double jeopardy purposes.

The critical question presented in No. 95-345 arose, not
out of the seizure of contraband by the Michigan police, but
rather out of the decision by the United States attorney to
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take respondent’s home. There is no evidence that the
house had been purchased with the proceeds of unlawful ac-
tivity and the house itself was surely not contraband. None-
theless, 21 U. S. C. §881(a)(7) authorized the Government to
seek forfeiture of respondent’s residence because it had been
used to facilitate the manufacture and distribution of mari-
juana.! Respondent was then himself prosecuted for and
convicted of manufacturing marijuana. In my opinion none
of the reasons supporting the forfeiture of proceeds or con-
traband provides a sufficient basis for concluding that the
confiscation of respondent’s home was not punitive.

The Government has advanced four arguments in support
of its position that the forfeiture of respondent’s home under
§881(a)(7) followed by his prosecution under §841(a)(1) did
not violate the Double Jeopardy Clause: (1) the forfeiture
was not punitive; (2) even if punitive, it was not a “jeopardy”;
(3) even if both the forfeiture and the prosecution were jeop-
ardies, they were not based on the same offense under the

1The contraband found on the premises was evidence that the building
had been used to facilitate the commission of a violation of Title 21 punish-
able by more than one year’s imprisonment. To justify that forfeiture,
the Government assumed the burden of proving (a) that respondent had
committed such an offense, and (b) that the property had played some part
in it. The statute provides as follows:
“§881. Forfeitures
“(a) Subject property

“The following shall be subject to forfeiture to the United States and
no property right shall exist in them:

“(7) All real property, including any right, title, and interest (including
any leasehold interest) in the whole of any lot or tract of land and any
appurtenances or improvements, which is used, or intended to be used, in
any manner or part, to commit, or to facilitate the commission of, a viola-
tion of this subchapter punishable by more than one year’s imprisonment,
except that no property shall be forfeited under this paragraph, to the
extent of an interest of an owner, by reason of any act or omission estab-
lished by that owner to have been committed or omitted without the
knowledge or consent of that owner.” §881(a)(7).
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rule of Blockburger v. United States, 284 U.S. 299 (1932);
and (4) in all events, the two cases should be deemed to con-
stitute a single proceeding for double jeopardy purposes.
Because the Court addresses only the first of these argu-
ments, I shall begin by explaining why both reason and prec-
edent support the conclusion that the taking of respondent’s
home was unmistakably punitive in character. I shall then
comment on the other three arguments.

I

In recent years, both Congress and the state legislatures
have armed their law enforcement authorities with new pow-
ers to forfeit property that vastly exceed their traditional
tools.? In response, this Court has reaffirmed the funda-

2JUSTICE THOMAS has expressed his concern about both the unusual
scope and the novelty of the very statute used to carry out the forfeiture
in these cases:

“I am disturbed by the breadth of new civil forfeiture statutes such as 21
U. 8. C. §881(a)(7), which subjects to forfeiture all real property that is
used, or intended to be used, in the commission, or even the facilitation,
of a federal drug offense. As JUSTICE O’CONNOR points out, . . . since
the Civil War we have upheld statutes allowing for the civil forfeiture of
real property. A strong argument can be made, however, that § 881(a)(7)
is so broad that it differs not only in degree, but in kind, from its historical
antecedents. . . . Indeed, it is unclear whether the central theory behind
i rem forfeiture, the fiction ‘that the thing is primarily considered the
offender,” J. W. Goldsmith, Jr.-Grant Co. v. United States, 254 U. S. 505,
511 (1921), can fully justify the immense scope of §881(a)(7). Under this
provision, ‘large tracts of land [and any improvements thereon] which have
no connection with crime other than being the location where a drug trans-
action occurred,” Brief for Respondents 20, are subject to forfeiture. It
is difficult to see how such real property is necessarily in any sense ‘guilty’
of an offense, as could reasonably be argued of, for example, the distillery
in Dobbins’s Distillery v. United States, 96 U. S. 395 (1878), or the pirate
vessel in Harmony v. United States, 2 How. 210 (1844). Given that cur-
rent practice under §881(a)(7) appears to be far removed from the legal
fiction upon which the civil forfeiture doctrine is based, it may be neces-
sary—in an appropriate case—to reevaluate our generally deferential ap-
proach to legislative judgments in this area of civil forfeiture.” United
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mental proposition that all forfeitures must be accomplished
within the constraints set by the Constitution. See, e.g.,
Austin v. United States, 509 U. S. 602 (1993); United States
v. James Daniel Good Real Property, 510 U.S. 43 (1993).
This Term the Court has begun dismantling the protections
it so recently erected. In Bennis v. Michigan, 516 U. S. 442
(1996), the Court held that officials may confiscate an inno-
cent person’s automobile. And today, for the first time, it
upholds the forfeiture of a person’s home. On the way to its
surprising conclusion that the owner is not punished by the
loss of his residence, the Court repeatedly professes its
adherence to tradition and time-honored practice. As I dis-
cuss below, however, the decision shows a stunning disregard
not only for modern precedents but for our older ones as
well.

In the Court’s view, the seminal case is Various Items of
Personal Property v. United States, 282 U.S. 577 (1931),
which approved the forfeiture of an illegal distillery by re-
sort to the “legal fiction” that the distillery rather than its
owner was being punished “as though it were conscious in-
stead of inanimate and insentient.” Id., at 581. Starting
from that fanciful premise, the Court was able to conclude
that confiscating the property after the owner was prose-
cuted for the underlying violations of the revenue laws did
not offend the Double Jeopardy Clause.

According to the Court, Various Items established a cate-
gorical rule that the Double Jeopardy Clause was “inapplica-
ble to civil forfeiture actions.” Amnte, at 274. The Court
asserts that this rule has received “remarkably consistent”
application and was “reaffirmed” by a pair of cases in 1972
and 1984. Ante, at 278, 276. In reality, however, shortly
after its announcement, Various Items simply disappeared
from our jurisprudence. We cited that case in only two
decisions over the next seven years, and never again in

States v. James Daniel Good Real Property, 510 U.S. 43, 81-82 (1993)
(opinion concurring in part and dissenting in part) (footnotes omitted).



302 UNITED STATES v. URSERY

Opinion of STEVENS, J.

nearly six decades. Neither of the two cases that sup-
posedly “affirmed” Various Items—Omne Lot Emerald Cut
Stones v. United States, 409 U. S. 232 (1972) (per curiam),
and United States v. One Assortment of 89 Firearms, 465
U. S. 354 (1984)—even mentioned it.

More important, neither of those cases endorsed the as-
serted categorical rule that civil forfeitures never give rise
to double jeopardy rights. Instead, each carefully consid-
ered the nature of the particular forfeiture at issue, classi-
fying it as either “punitive” or “remedial,” before decid-
ing whether it implicated double jeopardy. Emerald Cut
Stones concerned a customs statute that authorized confis-
cation of certain merchandise, in that case jewelry, that had
been smuggled into the United States. The Court explained
that the purpose of the statute was to remove such items
from circulation, and that the penalty amounted to a reason-
able liquidated damages award to reimburse the Government
for the costs of enforcement and investigation. In those
respects, therefore, it constituted a “remedial rather than
punitive sanctio[n].” 409 U. S., at 237. In 89 Firearms, the
Court explored in even greater detail the character of a fed-
eral statute that forfeited unregistered firearms. It rea-
soned that the sanction “further[ed] broad remedial aims” in
preventing commerce in such weapons, and also covered a
broader range of conduct than simply criminal behavior.
465 U.S., at 364. For those reasons, it was not properly
characterized as a punitive sanction.

The majority, surprisingly, claims that Austin v. United
States, 509 U. S. 602 (1993), “expressly recognized and ap-
proved” those decisions. Ante, at 286. But the Court cre-
ates the appearance that we endorsed its interpretation of
89 Firearms and Emerald Cut Stones by quoting selectively
from Austin. We actually stated the following:

“The Double Jeopardy Clause has been held not to
apply in civil forfeiture proceedings, but only in cases
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where the forfeiture could properly be characterized as
remedial. See United States v. One Assortment of 89
Firearms, 465 U. S. 354, 364 (1984); One Lot Emerald
Cut Stones v. United States, 409 U. S. 232, 237 (1972);
see generally United States v. Halper, 490 U.S. 435,
446-449 (1989) (Double Jeopardy Clause prohibits sec-
ond sanction that may not fairly be characterized as
remedial).” 509 U. S., at 608, n. 4 (emphasis added).

In reality, both cases rejected the monolithic view that all in
rem civil forfeitures should be treated the same, and recog-
nized the possibility that other types of forfeitures that could
not “properly be characterized as remedial” might constitute
“an additional penalty for the commission of a criminal act.”
465 U. S., at 366.

That possibility was not merely speculative. The Court
had already decided that other constitutional protections ap-
plied to forfeitures that had a punitive element. In Boyd
v. United States, 116 U. S. 616 (1886), the Court held that
compulsory production of an individual’s private papers for
use in a proceeding to forfeit his property for alleged fraud
against the revenue laws violated both the Fourth Amend-
ment and the Fifth Amendment’s Self-Incrimination Clause.
As the Court stated: “[Plroceedings instituted for the pur-
pose of declaring the forfeiture of a man’s property by reason
of offences committed by him, though they may be civil in
form, are in their nature criminal” and thus give rise to these
constitutional safeguards. Id., at 634.

We reaffirmed Boyd twice during the span of time be-
tween our decisions in Various Items and 89 Firearms. In
One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693
(1965), the Court unanimously repeated Boyd’s conclusion
that “a forfeiture proceeding is quasi-criminal in character”
and “[i]ts object, like a criminal proceeding, is to penalize for
the commission of an offense against the law.” The Court
therefore held that the Fourth Amendment applied to a pro-
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ceeding to forfeit an automobile used to transport illegally
manufactured liquor. 380 U. S., at 700.

Even more significant is United States v. United States
Coin & Currency, 401 U.S. 715 (1971), in which the Court
again held that the Fifth Amendment applied to forfeiture
proceedings. Coin & Currency involved the confiscation of
gambling money under a statute, quite similar to 21 U. S. C.
§ 881, providing that “‘[i]Jt shall be unlawful to have or pos-
sess any property intended for use in violating the provisions
of the internal revenue laws . . . and no property rights shall
exist in any such property.”” 401 U.S., at 716 (quoting 26
U.S. C. §7302). The Court held that the Fifth Amendment
barred the Government’s attempt to introduce evidence of
the defendant’s failure to file required tax forms against him
in the forfeiture proceeding. Following Boyd, the Court ex-
plained that the form of the proceeding as civil or criminal
could not have any bearing on the rights that attached when
the sanction was a penalty. “From the relevant constitu-
tional standpoint, there is no difference between a man who
‘forfeits’ $8,674 because he has used the money in illegal
gambling activities and a man who pays a ‘criminal fine’ of
$8,674 as a result of the same course of conduct.” 401 U. S.,
at 718. In each case, the Court reasoned, the liability de-
rives from the same offense of the owner; hence, “the Fifth
Amendment applies with equal force.” Ibid.

Emerald Cut Stones expressly recognized the continuing
validity of Coin & Currency and One 1958 Plymouth Sedan.
It distinguished the customs statute in that case because the
forfeiture did not depend on the fact of a criminal offense
or conviction. See 409 U. S., at 236, n. 6. See also United
States v. Ward, 448 U. S. 242, 254 (1980) (discussing Boyd).
That recognition is critical. For whatever its connection to
the Excessive Fines Clause of the Eighth Amendment, the
Double Jeopardy Clause is part of the same Amendment as
the Self-Incrimination Clause, and ought to be interpreted
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m part materia.’> By confining its holding to civil forfeit-
ures fairly characterized as remedial, and by distinguishing
cases that had applied the Fifth Amendment to other types
of forfeitures, Emerald Cut Stones and 89 Firearms recog-
nized the possibility that the Double Jeopardy Clause might
apply to certain punitive civil forfeiture proceedings. One
of the mysteries of the Court’s opinion is that although it
claims that civil in rem forfeiture cannot be understood as
punishment, it devotes Part II-C to examining the actual
purposes of the forfeiture in these cases and “proving” that
they are not punitive. If the Court truly adhered to the
logic of its position, that entire section would be unnecessary.

Read properly, therefore, 89 Firearms and Emerald Cut
Stones are not inconsistent with, but set the stage for, the
modern understanding of how the Double Jeopardy Clause
applies in nominally civil proceedings. That understanding
has been developed in a trio of recent decisions: United
States v. Halper, 490 U.S. 435 (1989), Austin v. United
States, 509 U. S. 602 (1993), and Department of Revenue of
Mont. v. Kurth Ranch, 511 U. S. 767 (1994). The Court of
Appeals found that the combined effect of two of those deci-
sions—Halper and Austin—established the proposition that
forfeitures under 21 U.S.C. §881(a)(7) implicated double
jeopardy. This Court rejects that conclusion, asserting that
none of these cases changed the “oft-affirmed rule” of Vari-
ous Items. Ante, at 279.

It is the majority, however, that has “misread” Halper,
Austin, and Kurth Ranch by artificially cabining each to a
separate sphere, see ante, at 288, and treating the three as
if they concerned unrelated subjects. In fact, all three were
devoted to the common enterprise of giving meaning to the
idea of “punishment,” a concept that plays a central role in

31If anything, the Double Jeopardy Clause ought to apply to a broader
set of proceedings than the Self-Incrimination Clause. While the latter
applies only in a “criminal case,” the former concerns any type of “jeop-
ardy,” presumably a larger class of situations. See U.S. Const., Amdt. 5.
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the jurisprudence of both the Excessive Fines Clause and
the Double Jeopardy Clause. Halper laid down a general
rule for applying the Double Jeopardy Clause to civil
proceedings:

“[A] civil sanction that cannot fairly be said solely to
serve a remedial purpose, but rather can only be ex-
plained as also serving either retributive or deterrent
purposes, is punishment, as we have come to understand
the term. . . . We therefore hold that under the Double
Jeopardy Clause a defendant who already has been pun-
ished in a criminal prosecution may not be subjected to
an additional civil sanction to the extent that the second
sanction may not fairly be characterized as remedial,
but only as a deterrent or retribution.” 490 U.S., at
448-449.

In the past seven years, we have applied that same rule to
three types of sanctions: civil penalties, civil forfeitures,
and taxes.

The first was the subject of Halper itself. The defendant
had been convicted for submitting 65 false claims for reim-
bursement (seeking $12 for each, when the actual services
rendered entitled him to only $3) to a Medicare provider, and
sentenced to imprisonment for two years and a $5,000 fine.
The Government then brought a civil action against him for
the same offenses. The penalty for violating the civil false-
claims statute consisted of double the Government’s damages
plus court costs and a fixed fine of $2,000 per false claim.
See id., at 438. Accordingly, the Government sought a pen-
alty of $130,000, although the defendant’s fraud had caused
an actual loss of only $585. Applying the definition of “pun-
ishment” given above, the Court first held that the fixed
$2,000 fine served a remedial purpose because it was de-
signed to compensate the Government “roughly” for the
costs of law enforcement and investigation. Id., at 445.
Despite finding that the fine was not by nature punitive, the
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Court went on to consider whether the sanction “as applied
in the individual case,” id., at 448, amounted to punishment.
It answered that question in the affirmative, for the applied
sanction created a “tremendous disparity” with the amount
of harm the defendant actually caused. Id., at 452. The
Court explained that, as a rule, a fixed penalty that would
otherwise serve remedial ends could still punish the defend-
ant if the imposed amount was out of all proportion to the
damage done.*

The second category of sanctions—civil forfeitures—was
the subject of Austin. In that case, the Government sought
to forfeit the petitioner’s mobile home and auto body shop
as instrumentalities of the drug trade under 21 U.S.C.
§§881(a)(4) and (a)(7) because he had sold cocaine there.
Applying Halper’s definition of punishment, see 509 U. S., at
610, 621, we held that §§881(a)(4) and (a)(7) must be consid-
ered to qualify as such, partly because forfeitures have his-
torically been understood as punishment and more impor-
tantly because no remedial purpose underlay the sanction
the statute created. Merely compensating the Government
for its costs, as in Halper, could not justify the forfeiture
scheme because “[t]he value of the conveyances and real
property forfeitable under §§881(a)(4) and (a)(7) ... can vary
so dramatically that any relationship between the Govern-
ment’s actual costs and the amount of the sanction is merely
coincidental.” 509 U. S., at 622, n. 14. Accordingly, we held
that any forfeiture was subject to the constraints of the Ex-
cessive Fines Clause of the Eighth Amendment.

4The Court stated the full rule as follows: “Where a defendant pre-
viously has sustained a criminal penalty and the civil penalty sought in
the subsequent proceeding bears no rational relation to the goal of com-
pensating the Government for its loss, but rather appears to qualify as
‘punishment’ in the plain meaning of the word, then the defendant is enti-
tled to an accounting of the Government’s damages and costs to determine
if the penalty sought in fact constitutes a second punishment.” United
States v. Halper, 490 U. S. 435, 449-450 (1989).
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The Court expends a great deal of effort attempting to
distinguish Austin away as purely an excessive fines case.
The Court states, for example, that it is “difficult to see” how
one would apply the “rule of Halper” to a civil forfeiture
such as was present in Austin. Ante, at 283. But the
Court conflates the two different rules that Halper an-
nounced. As discussed above, Austin expressly quoted
Halper and followed its general rule that a sanction should
be characterized as “punishment” if it serves any punitive
end. See 509 U. S., at 610, 621. It relegated to a footnote
Halper’s narrower rule—the one for the “rare case,” which
requires an accounting of the Government’s damages and
costs—because it had already decided that the statute was
of a punitive character. 509 U. S., at 622, n. 14. That ap-
proach was perfectly appropriate. There is no need to de-
termine whether a statute that is punitive by design has a
punitive effect when applied in the individual case. Halper
is entirely consistent with Awustin, because it determined
first that the sanction there generally did not have a punitive
character before it considered whether some applications
might be punitive nonetheless.?

The majority implies that Austin’s “categorical approach”
is somehow suspect as an application of double jeopardy
jurisprudence, ante, at 286-287, but Kurth Ranch defini-
tively refutes that suggestion. The sanction there was a tax
imposed on marijuana and applied to a taxpayer who had
already been prosecuted for ownership of the drugs sought
to be taxed. Again applying Halper’s definition of punish-
ment, see 511 U. S,, at 779-780, we considered the nature of
the tax, focusing on several unusual features that distin-
guished it from ordinary revenue-raising provisions, and con-

5Even if Austin had not followed Halper’s rule for defining punishment,
it would make little sense to say that forfeiture might be punishment “for
the purposes of” the Excessive Fines Clause but not the Double Jeopardy
Clause. It is difficult to imagine why the Framers of the two Amend-
ments would have required a particular sanction not to be excessive, but
would have allowed it to be imposed multiple times for the same offense.



Cite as: 518 U. S. 267 (1996) 309

Opinion of STEVENS, J.

cluded that it was motivated by a “penal and prohibitory
intent.” Id., at 781 (internal quotation marks omitted).®
On that basis, we held that imposition of the tax after crimi-
nal prosecution of the taxpayer violated double jeopardy.
The approach taken was thus identical to that followed in
Austin. By considering and rejecting each of the asserted
“remedial” interests served by the sanction, we reasoned
that the tax had an “unmistakable punitive character” that
rendered it punishment in all of its applications. 511 U. S,,
at 783.

The claim that Halper’s “case-by-case” method is “impossi-
ble to apply” to forfeitures or taxes, ante, at 284, 285, thus
misses the point. It is true that since fixed penalties can
serve only one remedial end (compensation), it is easy to
determine whether a particular fine is punitive in applica-
tion. Forfeitures and taxes, generally speaking, may have
a number of remedial rationales. But to decide if a sanc-
tion is punitive, one need only examine each claimed reme-
dial interest and determine whether the sanction actually
promotes it. Many of our cases have followed just such an
approach, regardless of whether any nonpunitive purpose
can be “quantiffied],” ante, at 284. See, e. g., Austin; One
1958 Plymouth Sedan. The majority itself embarks on such
an inquiry in Part II-C of its opinion. Furthermore, even
in the context of forfeitures and taxes, nothing prevents a
court from deciding that although a sanction is designed to
be remedial, its application in a particular case is so extreme
as to constitute punishment. Awustin, 509 U. S., at 608, n. 4.7

6 Specifically, the tax was conditioned on the commission of a crime, 511
U. 8., at 781, and it was levied on goods that the taxpayer did not own or
possess at the time of imposition, id., at 783.

"It is true, as the Court asserts, that a fine will only be considered
“excessive” if it is disproportionate to any remedial goal. But Austin
established that a forfeiture can also be excessive, although it could serve
multiple remedial goals. Hence, I do not understand why the Court main-
tains that Austin did not prove that forfeitures are punitive. In order to
count as a “fine” in the first place, a forfeiture must be capable of being
punitive. A penalty that is not a “fine” cannot violate the Excessive Fines
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In reaching the conclusion that the civil forfeiture at issue
yielded punishment, the Austin Court surveyed the history
of civil forfeitures at some length. That history is replete
with expressions of the idea that forfeitures constitute
punishment.® But it was not necessary in Awustin, strictly
speaking, to decide that all in rem forfeitures are punitive.
As JUSTICE SCALIA emphasized in his separate opinion, it
was only necessary to characterize the specific “in rem for-
feiture in this case.” Id., at 626 (opinion concurring in part
and concurring in judgment). The punitive nature of
§§881(a)(4) and (a)(7) was accepted by every Member of the
Austin Court. The majority offered several reasons for its
holding. The applicable provisions expressly provided an
“innocent owner” defense, indicating that culpability was a
requirement for forfeiture. Further, the provisions tied for-
feiture directly to the commission of narcotics offenses. Id.,
at 620. Finally, the legislative history indicated that the
provisions were necessary because traditional eriminal sanc-
tions were “‘inadequate to deter or punish.”” Ibid. (quoting
S. Rep. No. 98-225, p. 191 (1983)). In sum, it was unani-
mously agreed that “[s]tatutory forfeitures under § 881(a) are
certainly payment (in kind), to a sovereign as punishment
for an offense.” 509 U. S., at 626—627 (SCALIA, J., concurring
in part and concurring in judgment) (emphasis in original).’

Remarkably, the Court today stands Awustin on its head—
a decision rendered only three years ago, with unanimity on

Clause, no matter how “excessive.” See Browning-Ferris Industries of
Vt., Inc. v. Kelco Disposal, Inc., 492 U. S. 257 (1989).

8See, e.g., Peisch v. Ware, 4 Cranch 347, 364 (1808) (Marshall, C. J.)
(“['TThe act punishes the owner with a forfeiture of the goods”); J. W. Gold-
smith, Jr.-Grant Co. v. United States, 254 U. S. 505, 510-511 (1921) (the
owner of an automobile confiscated for its use in transporting liquor dur-
ing Prohibition is “‘properly punished by such forfeiture’”) (quoting 1 W.
Blackstone, Commentaries *301).

9Just this Term, we have reiterated this conclusion. See Libretti v.
United States, 516 U. S. 29, 39 (1995) (“[T]he in rem civil forfeiture author-
ized by 21 U. S. C. §§881(a)(4) and (a)(7) is punitive in nature”).
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the pertinent points—and concludes that § 881(a)(7) is reme-
dial rather than punitive in character. Every reason Austin
gave for treating §881(a)(7) as punitive—the Court rejects
or ignores. Every reason the Court provides for treating
§ 881(a)(7) as remedial—Awustin rebuffed. The Court claims
that its conclusion is consistent with decisions reviewing
statutes “indistinguishable” “in most significant respects”
from § 881(a)(7), ante, at 290, but ignores the fact that Austin
reached the opposite conclusion as to the identical statute
under review here.

First, the Court supposes that forfeiture of respondent’s
house is remedial in nature because it was an instrumental-
ity of a drug crime. It is perfectly conceivable that certain
kinds of instruments used in the commission of crimes could
be forfeited for remedial purposes. Items whose principal
use is illegal—for example, the distillery in Various Items—
might be thus forfeitable. But it is difficult to understand
how a house in which marijuana was found helped to sub-
stantially “facilitate” a narcotics offense, or how forfeiture
of that house will meaningfully thwart the drug trade. In
Austin, we rejected the argument that a mobile home and
body shop were “instruments” of drug trafficking simply be-
cause marijuana was sold out of them. I see no basis for a
distinction here.!?

Second, the Court claims that the statute serves the pur-
pose of deterrence, which helps to show that it is remedial
rather than punitive in character. Ante, at 292. That state-
ment cannot be squared with our precedents. Halper ex-

10The Court also speculates that nuisance abatement may provide a re-
medial interest. Ante, at 290-291. The abatement theory was question-
able enough in Bennis v. Michigan, 516 U. S. 442 (1996), where under the
State’s theory the same acts might or might not turn an ordinary automo-
bile into a nuisance, depending on the neighborhood in which the car hap-
pened to be parked. See id., at 464, n. 9 (STEVENS, J., dissenting). Here,
there is no argument that Ursery’s home constituted some kind of a
nuisance.



312 UNITED STATES v. URSERY

Opinion of STEVENS, J.

pressly held, and Austin and Kurth Ranch reaffirmed, that
“a civil sanction that cannot fairly be said solely to serve a
remedial purpose, but rather can only be explained as also
serving either retributive or deterrent purposes, is punish-
ment” for purposes of the Double Jeopardy Clause. 490
U.S., at 448. “‘Retribution and deterrence are not legiti-
mate nonpunitive governmental objectives.’” Ibid. (em-
phasis added) (quoting Bell v. Wolfish, 441 U.S. 520, 539,
n. 20 (1979)). To say otherwise is to renounce Halper’s cen-
tral holding. If deterrence is a legitimate remedial ration-
ale “distinct from” any punitive purpose, ante, at 292, then
the $130,000 fine in Halper could not be condemned as ex-
cessive because it plainly served a powerful deterrent func-
tion. It was a premise of the Court’s analysis in that case
that deterrence could not justify a penal sanction. As in
Bennis v. Michigan, where the Court first announced this
new view of deterrence, it simply ignores Halper without
explanation or comment. See 516 U.S., at 468-469 (STE-
VENS, J., dissenting).

For good measure, the Court also rejects two considera-
tions that persuaded the majority in Awustin to find 21
U.S. C. §881(a)(7) a punitive statute. The Court first as-
serts that the statute contains no scienter requirement and
property may be forfeited summarily if no one files claim
to it. Amnte, at 291-292 (citing 19 U. S. C. §1609). Property
that is not claimed, however, is considered abandoned; it
proves nothing that the Government is able to forfeit prop-
erty that no one owns. Any time the Government seeks
to forfeit claimed property, it must prove that the claimant
is culpable, for the statute contains an express “innocent
owner” exception. Today the Court finds the structure of
the statute irrelevant, but Austin said that the exemption
for innocent owners “makes [the statute] look more like pun-
ishment.” 509 U.S., at 619. In United States v. United
States Coin & Currency, 401 U.S. 715 (1971), the Court
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found a forfeiture statute punitive on the basis of discre-
tionary authority granted to the Secretary of the Treasury
to remit property to innocent owners that was provided by
a different statute.

Finally, the Court announces that the fact that the statute
is “tied to criminal activity” is insufficient to render it puni-
tive. Ante, at 292. Austin expressly relied on Congress’
decision to “tie forfeiture directly to the commission of drug
offenses” as evidence that it was intended to be punitive.
509 U. S., at 620.1!

The recurrent theme of the Court’s opinion is that there is
some mystical difference between in rem and in personam
proceedings, such that only the latter can give rise to double
jeopardy concerns. The Court claims that “[s]ince at least
Various Items,” we have drawn this distinction for purposes
of applying relevant constitutional provisions. Ante, at 283.
That statement, however, is incorrect. We have repeatedly
rejected the idea that the nature of the court’s jurisdiction
has any bearing on the constitutional protections that apply
at a proceeding before it. “From the relevant constitutional
standpoint, there is no difference between a man who ‘for-
feits’ $8,674 because he has used the money in illegal gam-
bling activities and a man who pays a ‘criminal fine’ of $8,674
as a result of the same course of conduct.” Coin & Cur-
rency, 401 U. S., at 718. See also One 1958 Plymouth Sedan,
380 U. S., at 701, n. 11; Boyd, 116 U. S., at 638.12 Most re-

11 Apparently recognizing the difficulty of reconciling its analysis of
§881(a)(7) with Austin’s, the Court admits that the statute “perhaps hals]
certain punitive aspects,” but finds them outweighed by its “important
nonpunitive goals.” Ante, at 290. Again, that approach simply repu-
diates Halper, which defined as punishment for purposes of the Double
Jeopardy Clause any sanction that “cannot fairly be said solely to serve a
remedial purpose.” 490 U. S., at 448 (emphasis added).

124[A]lthough the owner of goods, sought to be forfeited by a proceeding
i rem, is not the nominal party, he is, nevertheless, the substantial party
to the suit; he certainly is so, after making claim and defence; and, in a
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cently, in our application of Halper’s definition of punish-
ment, we stated that “[wle do not understand the Govern-
ment to rely separately on the technical distinction between
proceedings in rem and proceedings in personam, but we
note that any such reliance would be misplaced.” Austin,
509 U. S, at 615, n. 9.3

The notion that the label attached to the proceeding is dis-
positive runs contrary to the trend of our recent cases. In
Halper we stated that “the labels ‘criminal’ and ‘civil’ are
not of paramount importance” in determining whether a pro-
ceeding punishes an individual. 490 U. S., at 447. In Kurth
Ranch we held that the Double Jeopardy Clause applies to
punitive proceedings even if they are labeled a tax. Indeed,
in reaching that conclusion, we followed a 1931 decision that
noted that a tax statute might be considered punitive for
double jeopardy purposes.!* It is thus far too late in the
day to contend that the label placed on a punitive proceeding
determines whether it is covered by the Double Jeopardy
Clause.

case like the present, he is entitled to all the privileges which appertain
to a person who is prosecuted for a forfeiture of his property by reason of
committing a criminal offence.” Boyd, 116 U. S., at 638.

B The Court suggests that the decision in One Lot Emerald Cut Stones
v. United States, 409 U. S. 232 (1972), rested on the fact that the second
penalty was “in personam,” ante, at 276, but the opinion of the Court did
not even mention that term. In United States v. One Assortment of 89
Firearms, 465 U. S. 354 (1984), the Court discussed the fact that the for-
feiture was in rem, but only for the rather obvious point that Congress
intended the proceeding to be “civil.”

4 “That case, United States v. La Franca, 282 U. S. 568 (1931), observed
that the words ‘tax’ and ‘penalty’ ‘are not interchangeable, one for the
other’ and that ‘if an exaction be clearly a penalty it cannot be converted
into a tax by the simple expedient of calling it such.” Id., at 572. See
also Lipke v. Lederer, 259 U. S. 557, 561 (1922) (‘The mere use of the word
“tax” in an act primarily designed to define and suppress crime is not
enough to show that within the true intendment of the term a tax was
laid’).” Department of Revenue of Mont. v. Kurth Ranch, 511 U. S. 767,
777, n. 15 (1994).
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The pedantic distinction between in rem and in personam
actions is ultimately only a cover for the real basis for the
Court’s decision: the idea that the property, not the owner,
is being “punished” for offenses of which it is “guilty.” Al-
though the Court prefers not to rely on this notorious fiction
too blatantly, its repeated citations to Various Items make
clear that the Court believes respondent’s home was “guilty”
of the drug offenses with which he was charged. See ante,
at 283. On that rationale, of course, the case is easy. The
owner of the property is not being punished when the
Government confiscates it, just the property. The same
sleight-of-hand would have worked in Austin, too: The owner
of the property is not being excessively fined, just the prop-
erty itself. Despite the Government’s heavy reliance on
that fiction in Austin, we did not allow it to stand in the
way of our holding that the seizure of property may punish
the owner.!?

Even if the point had not been settled by prior decisions,
common sense would dictate the result in this case. There
is simply no rational basis for characterizing the seizure of
this respondent’s home as anything other than punishment
for his crime. The house was neither proceeds nor contra-
band and its value had no relation to the Government’s au-
thority to seize it. Under the controlling statute an essen-
tial predicate for the forfeiture was proof that respondent

> Long ago the Court cast doubt on this fiction:

“But where the owner of the property has been admitted as a claimant,
we cannot see the force of this distinction; nor can we assent to the propo-
sition that the proceeding is not, in effect, a proceeding against the owner
of the property, as well as against the goods; for it is his breach of the
laws which has to be proved to establish the forfeiture, and it is his prop-
erty which is sought to be forfeited . ... In the words of a great judge,
‘Goods, as goods, cannot offend, forfeit, unlade, pay duties, or the like, but
men whose goods they are.”*

“k .. Vaughan, C. J., in Sheppard v. Gosnold, Vaugh. 159, 172, approved
by Ch. Baron Parker in Mitchell qui tam v. Torup, Parker, 227, 236.”
Boyd v. United States, 116 U. S., at 637, and n.
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had used the property in connection with the commission of
a crime. The forfeiture of this property was unquestionably
“a penalty that had absolutely no correlation to any damages
sustained by society or to the cost of enforcing the law.”
United States v. Ward, 448 U. S., at 264. As we unanimously
recognized in Halper, formalistic distinctions that obscure
the obvious practical consequences of governmental action
disserve the “‘humane interests’” protected by the Double
Jeopardy Clause. 490 U. S., at 447, quoting United States
ex rel. Marcus v. Hess, 317 U. S. 537, 554 (1943) (Frankfurter,
J., concurring). Fidelity to both reason and precedent dic-
tates the conclusion that this forfeiture was “punishment”
for purposes of the Double Jeopardy Clause.!®

II

The Government also argues that the word “jeopardy”
refers only to a criminal proceeding, and that our cases pre-
cluding two punishments for the same offense apply only to
situations in which the first punishment was imposed after
conviction of a crime. In this case the civil forfeiture pro-
ceeding antedated the filing of the criminal charge. Since
the civil case was not a “jeopardy,” the argument runs, the
criminal case was the first, rather than the second, jeopardy.
This argument is foreclosed by our decisions in Halper and
Kurth Ranch.

Although the point was not expressly mentioned in either
case, both holdings necessarily rested on the assumption that
the civil proceeding in which the second punishment was
imposed was a “jeopardy” within the meaning of the Fifth

16 As T have emphasized, the determination that 21 U. S. C. §881(a)(7) is
a punitive statute is perfectly consistent with a conclusion that other types
of sanctions are remedial. For example, I would expect that many types
of administrative licensing sanctions are remedial in the relevant sense of
our cases. See Comment, Administrative Driver’s License Suspension: A
Remedial Tool That is Not in Jeopardy, 45 Am. U. L. Rev. 1151 (1996)
(arguing that suspension of a driver’s license after conviction for drunken
driving is a remedial sanction under the logic of Halper, Austin, and
Kurth Ranch).
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Amendment. Otherwise there would have been no basis for
concluding that the defendants had been “twice put in jeop-
ardy” as the text of the Clause forbids. The prohibition
against two such proceedings cannot depend on the order
in which they are filed. Cf. Kurth Ranch, 511 U. S., at 804
(SCALIA, J., dissenting) (“[I]f there is a constitutional prohibi-
tion on multiple punishments, the order of punishment can-
not possibly make any difference”).

II1

The Government’s third argument is that the civil forfeit-
ure and the criminal proceeding did not involve the same
offense. The Government relies principally on Blockburger
v. United States, 284 U. S. 299 (1932), in which we held that
for double jeopardy purposes two statutes define different
offenses if “each provision requires proof of a fact which the
other does not.” Id., at 304. The application of that test
would avoid any double jeopardy objection to a forfeiture
followed by a prosecution—or a prosecution followed by a
forfeiture—whenever the seizure could be supported without
proof that the defendant committed a crime and the convie-
tion did not require proof that the forfeited property had
been used illegally.

Thus, if instead of forfeiting Ursery’s home the Govern-
ment had decided to forfeit his neighbor’s property where
the marijuana was grown, the Blockburger rule would avoid
any double jeopardy objection to either the forfeiture or
respondent’s prosecution. In that scenario, the forfeiture
could be supported without proof that Ursery violated the
law and Ursery could be convicted without proof that he har-
vested the marijuana on property owned by someone else.

The rule does, however, bar this conviction because the
elements that the Government was required to allege and
prove to sustain the forfeiture of Ursery’s home under
§881(a)(7) included each of the elements of the offense for
which he was later convicted. As in Illinois v. Vitale, 447
U.S. 410 (1980), and Harris v. Oklahoma, 433 U.S. 682
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(1977) (per curiam,), the fact that the “greater” offense (here,
the forfeiture) could have been proved by means of a differ-
ent “lesser” offense does not negate the fact that in this in-
stance it was proved by resort to the same elements as the
criminal offense. This conclusion also accords with our oft-
repeated understanding of the relationship between a civil
forfeiture and the underlying offense. See, e. g., One 1958
Plymouth Sedan, 380 U.S., at 701 (“[T]he forfeiture is
clearly a penalty for the criminal offense”); Boyd, 116 U. S,
at 634 (describing sanction as “proceedings instituted for the
purpose of declaring the forfeiture of a man’s property by
reason of offences committed by him”). Accordingly, under
the analysis we unanimously applied most recently in Rut-
ledge v. United States, 517 U.S. 292 (1996), the criminal
charge was a lesser included offense of the forfeiture and
therefore constituted a second jeopardy.

JUSTICE KENNEDY joins the Court’s opinion and therefore
ought to agree with the majority that civil forfeitures do not
constitute punishment for purposes of the Double Jeopardy
Clause. In fact, however, he recognizes that “[florfeiture
. . . punishes an owner by taking property involved in a
crime.” Ante, at 295. His real objection is that a forfeiture
does not punish for the same offense as the underlying crimi-
nal conviction.

JUSTICE KENNEDY theorizes that civil forfeiture punishes
for the misuse of property. Ante, at 294. It might be true
that some forfeiture statutes are best described as creating
a sanction for misuse, as opposed to (but perhaps in addition
to) a sanction for the substantive criminal offense. But,
again, this statute is not structured that way. Section
881(a)(7) incorporates the criminal offense itself as the predi-
cate for the forfeiture. See 21 U. S. C. §881(a)(7) (subjecting
to forfeiture “[a]ll real property . . . which is used . . . to
commit . . . a violation of this subchapter punishable by more
than one year’s imprisonment”). Furthermore, the innocent
owner exemption in the same subsection provides that “no
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property shall be forfeited under this paragraph . .. by rea-
son of any act or omission established by that owner to have
been committed or omitted without the knowledge or con-
sent of that owner.” Ibid. (emphasis added). In Austin, we
held that the exemption revealed a “congressional intent to
punish only those involved in drug trafficking” because “‘the
traditional criminal sanctions . . . are inadequate to deter or
punish the enormously profitable trade in dangerous drugs.’”
509 U. S., at 619, 620 (quoting S. Rep. No. 98-225, at 191).
See also 509 U. S., at 628 (SCALIA, J., concurring in part and
concurring in judgment) (suggesting that proportionality of
a forfeiture be measured by the relationship of the property
to the underlying offense). Again, these statements accord
with common sense: Forfeiting respondent’s house punished
him for the same narcotics violations as his criminal
conviction.
v

The final argument advanced by the Government is that
the forfeiture and the criminal conviction should be treated
as having occurred in the same proceeding because both
were commenced before a final judgment was entered in
either. Emphasizing the fact that the Double Jeopardy
Clause, and particularly the prohibition against multiple pun-
ishments for the same offense, protects the defendant’s legit-
imate expectation of finality in the original sentence, the
Government maintains that such an expectation could not
arise until after one proceeding was completed. Moreover,
it argues, the civil and criminal sanctions “cannot be (and
never have been) joined together in a single trial under our
system of justice.” Brief for United States 55.

This argument is unpersuasive because it is simply inaccu-
rate to describe two separate proceedings as one.!” T also
cannot agree with the Government’s view that there is any

"In Kurth Ranch we explicitly noted that the tax assessment and the
prosecution were “separate legal proceedings.” 511 U. S,, at 772.
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procedural obstacle to including a punitive forfeiture in the
final judgment entered in a criminal case. The sentencing
proceeding does not commence until after the defendant has
been found guilty, and I do not see why that proceeding
should not encompass all of the punitive sanctions that are
warranted by the conviction. Indeed, a draft of a proposed
amendment to the Federal Rules of Criminal Procedure en-
visions precisely that procedure. See Fed. Rule Crim. Proc.
32(d)(2) (eff. Dec. 1, 1996).18 If, as we have already deter-
mined, the “civil” forfeitures pursuant to §881(a)(7) are in
fact punitive, a single judgment encompassing the entire
punishment for the defendant’s offense is precisely what the
Double Jeopardy Clause requires. Congress’ decision to
create novel and additional penalties should not be permitted
to eviscerate the protection against governmental overreach-
ing embodied in the Double Jeopardy Clause. That protec-
tion has far deeper roots than the relatively recent enact-
ments that have so dramatically expanded the sovereign’s
power to forfeit private property.

* * *

One final example may illustrate the depth of my concern
that the Court’s treatment of our cases has cut deeply into a
guarantee deemed fundamental by the Founders. The
Court relies heavily on a few early decisions that involved
the forfeiture of vessels whose entire mission was unlawful
and on the Prohibition-era precedent sustaining the forfeit-
ure of a distillery—a property that served no purpose other
than the manufacture of illegal spirits. Notably none of
those early cases involved the forfeiture of a home as a form

18 According to the Rule, once there is a finding that property is subject
to a criminal forfeiture, the court may enter a preliminary forfeiture order.
The order also authorizes the Attorney General to seize the property, con-
duct any necessary discovery, and begin proceedings to protect the rights
of third parties. The order of forfeiture becomes a part of the sentence
and is included in the judgment.
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of punishment for misconduct that occurred therein. Con-
sider how drastic the remedy would have been if Congress
in 1931 had authorized the forfeiture of every home in which
alcoholic beverages were consumed. Under the Court’s rea-
soning, I fear that the label “civil,” or perhaps “in rem,”
would have been sufficient to avoid characterizing such for-
feitures as “punitive” for purposes of the Double Jeopardy
Clause. Our recent decisions in Halper, Austin, and Kurth
Ranch dictate a far different conclusion. I remain per-
suaded that those cases were correctly decided and should
be followed today.

Accordingly, I respectfully dissent from the judgment in
No. 95-345.
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Petitioner was charged with two counts of obstructing the mail, each
charge carrying a maximum authorized prison sentence of six months.
He requested a jury, but the Magistrate Judge ordered a bench trial,
explaining that because she would not sentence him to more than six
months’ imprisonment, he was not entitled to a jury trial. The District
Court affirmed. In affirming, the Court of Appeals noted that the Sixth
Amendment jury trial right pertains only to those offenses for which
the legislature has authorized a maximum penalty of over six months’
imprisonment, and that because each offense charged here was petty
in character, the fact that petitioner was facing more than six months’
imprisonment in the aggregate did not entitle him to a jury trial. The
court explained in dictum that because the offense’s characterization as
petty or serious determined the right to a jury trial, not the sentence
faced, a trial judge’s self-imposed limitation on sentencing could not de-
prive a defendant of that right.

Held:

1. A defendant who is prosecuted in a single proceeding for multiple
petty offenses does not have a Sixth Amendment right to a jury trial
where the aggregate prison term authorized for the offenses exceeds
six months. The right to a jury trial is reserved for defendants accused
of serious offenses and does not extend to petty offenses. Duncan v.
Louisiana, 391 U. S. 145, 159. The most relevant criterion with which
to assess the seriousness of an offense is the legislature’s judgment of
the offense’s character, primarily as expressed in the maximum author-
ized prison term. An offense carrying a maximum term of six months
or less is presumed petty, unless the legislature has authorized addi-
tional statutory penalties so severe as to indicate that it considered the
offense serious. FE.g., Blanton v. North Las Vegas, 489 U. S. 538, 543.
Here, by setting the maximum prison term at six months, Congress
categorized the offense of obstructing the mail as petty. The fact that
petitioner was charged with two counts of a petty offense, and therefore
faced an aggregate potential prison term greater than six months, does
not change Congress’ judgment of the particular offense’s gravity, nor
does it transform the petty offense into a serious one, to which the
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jury trial right would apply. Codispoti v. Pennsylvania, 418 U. S. 506,
511, and Taylor v. Hayes, 418 U. S. 488, distinguished. Pp. 325-330.

2. Because petitioner is not entitled to a jury trial, the Court does not
reach the question whether a judge’s self-imposed limitation on sentenc-
ing may affect the jury trial right. P. 330.

65 F. 3d 252, affirmed.

O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and SCALIA, SOUTER, and THOMAS, JJ., joined. KENNEDY, J., filed
an opinion concurring in the judgment, in which BREYER, J., joined, post,
p- 330. STEVENS, J.,, filed a dissenting opinion, in which GINSBURG, J.,
joined, post, p. 339.

Steven M. Statsinger argued the cause for petitioner.
With him on the briefs were Henriette D. Hoffman and
David A. Lewis.

Cornelia T. L. Pillard argued the cause for the United
States. On the brief were Solicitor General Days, Acting
Assistant Attorney General Keeney, Deputy Solicitor Gen-
eral Dreeben, Richard P. Bress, and Louis M. Fischer.*

JUSTICE O’CONNOR delivered the opinion of the Court.

This case presents the question whether a defendant who
is prosecuted in a single proceeding for multiple petty of-
fenses has a constitutional right to a jury trial where the
aggregate prison term authorized for the offenses exceeds
six months. We are also asked to decide whether a defend-
ant who would otherwise have a constitutional right to a jury
trial may be denied that right because the presiding judge
has made a pretrial commitment that the aggregate sentence
imposed will not exceed six months.

We conclude that no jury trial right exists where a defend-
ant is prosecuted for multiple petty offenses. The Sixth

*David A. Reiser, John Vanderstar, and Jeffrey B. Coopersmith filed a
brief for the National Legal Aid and Defender Association et al. as amict
curiae urging reversal.

Christopher Warnock filed a brief for the Jury Trial Group as amicus
curiae.
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Amendment’s guarantee of the right to a jury trial does not
extend to petty offenses, and its scope does not change where
a defendant faces a potential aggregate prison term in excess
of six months for petty offenses charged. Because we de-
cide that no jury trial right exists where a defendant is
charged with multiple petty offenses, we do not reach the
second question.
I

Petitioner Ray Lewis was a mail handler for the United
States Postal Service. One day, postal inspectors saw him
open several pieces of mail and pocket the contents. The
next day, the inspectors routed “test” mail, containing
marked currency, through petitioner’s station. After seeing
petitioner open the mail and remove the currency, the inspec-
tors arrested him. Petitioner was charged with two counts
of obstructing the mail, in violation of 18 U.S.C. §1701.
Each count carried a maximum authorized prison sentence of
six months. Petitioner requested a jury, but the Magistrate
Judge granted the Government’s motion for a bench trial.
She explained that because she would not, under any circum-
stances, sentence petitioner to more than six months’ impris-
onment, he was not entitled to a jury trial.

Petitioner sought review of the denial of a jury trial, and
the District Court affirmed. Petitioner appealed, and the
Court of Appeals for the Second Circuit affirmed. 65 F. 3d
252 (1995). The court noted that the Sixth Amendment jury
trial right pertains only to serious offenses, that is, those for
which the legislature has authorized a maximum penalty of
over six months’ imprisonment. The court then addressed
the question whether a defendant facing more than six
months’ imprisonment in the aggregate for multiple petty
offenses is nevertheless entitled to a jury trial. The Court
of Appeals concluded that, for determination of the right
to a jury trial, the proper focus is on the legislature’s deter-
mination regarding the character of the offense, as indi-
cated by maximum penalty authorized, not on the length of
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the maximum aggregate sentence faced. Id., at 254-255.
Because each offense charged here was petty in character,
the court concluded that petitioner was not entitled to a
jury trial.

The court explained in dictum that because the character
of the offense as petty or serious determined the right to a
jury trial, not the sentence faced, a trial judge’s self-imposed
limitation on sentencing could not deprive a defendant of the
right to a jury trial. Id., at 255-256.

We granted certiorari, 516 U. S. 1088 (1996), to resolve a
conflict in the Courts of Appeals over whether a defendant
prosecuted in a single proceeding for multiple petty offenses
has a constitutional right to a jury trial, where the aggregate
sentence authorized for the offenses exceeds six months’ im-
prisonment, and whether such jury trial right can be elimi-
nated by a judge’s pretrial commitment that the aggregate
sentence imposed will not exceed six months. See United
States v. Coppins, 953 F. 2d 86 (CA4 1991); Unaited States v.
Bencheck, 926 F. 2d 1512 (CA10 1991); Rife v. Godbehere, 814
F. 2d 563 (CA9 1987).

II

The Sixth Amendment guarantees that “[iJn all criminal
prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed . . ..” It is
well established that the Sixth Amendment, like the common
law, reserves this jury trial right for prosecutions of serious
offenses, and that “there is a category of petty crimes or
offenses which is not subject to the Sixth Amendment jury
trial provision.” Duncan v. Louisiana, 391 U.S. 145, 159
(1968).

To determine whether an offense is properly characterized
as “petty,” courts at one time looked to the nature of the
offense and whether it was triable by a jury at common law.
Such determinations became difficult, because many stat-
utory offenses lack common-law antecedents. Blanton v.
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North Las Vegas, 489 U. S. 538, 541, and n. 5 (1989). There-
fore, more recently, we have instead sought “objective indi-
cations of the seriousness with which society regards the of-
fense.” Frank v. United States, 395 U.S. 147, 148 (1969);
accord, District of Columbia v. Clawans, 300 U. S. 617, 628
(1937). Now, to determine whether an offense is petty, we
consider the maximum penalty attached to the offense. This
criterion is considered the most relevant with which to as-
sess the character of an offense, because it reveals the legis-
lature’s judgment about the offense’s severity. “The judi-
ciary should not substitute its judgment as to seriousness for
that of a legislature, which is far better equipped to perform
the task ....” Blanton, 489 U. S, at 541 (internal quotation
marks omitted). In evaluating the seriousness of the of-
fense, we place primary emphasis on the maximum prison
term authorized. While penalties such as probation or a fine
may infringe on a defendant’s freedom, the deprivation of
liberty imposed by imprisonment makes that penalty the
best indicator of whether the legislature considered an
offense to be “petty” or “serious.” Id., at 542. An offense
carrying a maximum prison term of six months or less is
presumed petty, unless the legislature has authorized addi-
tional statutory penalties so severe as to indicate that the
legislature considered the offense serious. Id., at 543,
Codispoti v. Pennsylvania, 418 U. S. 506, 512 (1974).

Here, the maximum authorized penalty for obstruction of
mail is six months’ imprisonment—a penalty that presump-
tively places the offense in the “petty” category. We face
the question whether petitioner is nevertheless entitled to a
jury trial, because he was tried in a single proceeding for two
counts of the petty offense so that the potential aggregated
penalty is 12 months’ imprisonment.

Petitioner argues that, where a defendant is charged with
multiple petty offenses in a single prosecution, the Sixth
Amendment requires that the aggregate potential penalty be
the basis for determining whether a jury trial is required.
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Although each offense charged here was petty, petitioner
faced a potential penalty of more than six months’ imprison-
ment; and, of course, if any offense charged had authorized
more than six months’ imprisonment, he would have been
entitled to a jury trial. The Court must look to the aggre-
gate potential prison term to determine the existence of the
jury trial right, petitioner contends, not to the “petty” char-
acter of the offenses charged.

We disagree. The Sixth Amendment reserves the jury
trial right to defendants accused of serious crimes. As set
forth above, we determine whether an offense is serious by
looking to the judgment of the legislature, primarily as ex-
pressed in the maximum authorized term of imprisonment.
Here, by setting the maximum authorized prison term at six
months, the Legislature categorized the offense of obstruct-
ing the mail as petty. The fact that petitioner was charged
with two counts of a petty offense does not revise the legisla-
tive judgment as to the gravity of that particular offense,
nor does it transform the petty offense into a serious one, to
which the jury trial right would apply. We note that there
is precedent at common law that a jury trial was not pro-
vided to a defendant charged with multiple petty offenses.
See, e. 9., Queen v. Matthews, 10 Mod. 26, 88 Eng. Rep. 609
(Q. B. 1712); King v. Swallow, 8 T. R. 285, 101 Eng. Rep. 1392
(K. B. 1799).

Petitioner nevertheless insists that a defendant is entitled
to a jury trial whenever he faces a deprivation of liberty for
a period exceeding six months, a proposition for which he
cites our precedent establishing the six-months’ prison sen-
tence as the presumptive cutoff for determining whether an
offense is “petty” or “serious.” To be sure, in the cases in
which we sought to determine the line between “petty” and
“serious” for Sixth Amendment purposes, we considered the
severity of the authorized deprivation of liberty as an indica-
tor of the legislature’s appraisal of the offense. See Blan-
ton, supra, at 542-543; Baldwin v. New York, 399 U. S. 66,
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68-69 (1970) (plurality opinion). But it is now settled that
a legislature’s determination that an offense carries a maxi-
mum prison term of six months or less indicates its view
that an offense is “petty.” Blanton, supra, at 543. Where
we have a judgment by the legislature that an offense is
“petty,” we do not look to the potential prison term faced by
a particular defendant who is charged with more than one
such petty offense. The maximum authorized penalty pro-
vides an “objective indicatio[n] of the seriousness with which
society regards the offense,” Frank, 395 U. S., at 148, and it
is that indication that is used to determine whether a jury
trial is required, not the particularities of an individual case.
Here, the penalty authorized by Congress manifests its judg-
ment that the offense is petty, and the term of imprisonment
faced by petitioner by virtue of the second count does not
alter that fact.

Petitioner directs our attention to Codispoti for support
for the assertion that the “aggregation of multiple petty of-
fenses renders a prosecution serious for jury trial purposes.”
Brief for Petitioner 18. Codispoti is inapposite. There, de-
fendants were each convicted at a single, nonjury trial for
several charges of criminal contempt. The Court was un-
able to determine the legislature’s judgment of the character
of that offense, however, because the legislature had not set
a specific penalty for criminal contempt. In such a situation,
where the legislature has not specified a maximum penalty,
courts use the severity of the penalty actually imposed as the
measure of the character of the particular offense. Codis-
poti, supra, at 511; Frank, supra, at 149. Here, in contrast,
we need not look to the punishment actually imposed, be-
cause we are able to discern Congress’ judgment of the char-
acter of the offense.

Furthermore, Codispoti emphasized the special concerns
raised by the criminal contempt context. Contempt “often
strikes at the most vulnerable and human qualities of a
judge’s temperament. Even where the contempt is not a di-
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rect insult to the court . . . it frequently represents a rejec-
tion of judicial authority, or an interference with the judicial
process . ...” Codispoti, 418 U. S., at 516 (internal quota-
tion marks omitted); see also Mayberry v. Pennsylvania, 400
U. S. 455, 465-466 (1971). In the face of courtroom disrup-
tion, a judge may have difficulty maintaining the detachment
necessary for fair adjudication; at the same time, it is a judge
who “determines which and how many acts of contempt the
citation will cover,” “determine[s] guilt or innocence absent
a jury,” and “impose[s] the sentence.” Codispoti, 418 U. S.,
at 515. Therefore, Codispoti concluded that the concentra-
tion of power in the judge in the often heated contempt con-
text presented the “very likelihood of arbitrary action that
the requirement of jury trial was intended to avoid or allevi-
ate.” Ibid. The benefit of a jury trial, “‘as a protection
against the arbitrary exercise of official power,”” was
deemed particularly important in that context. Id., at 516
(quoting Bloom v. Illinois, 391 U. S. 194, 202 (1968)).

The absence of a legislative judgment about the offense’s
seriousness, coupled with the unique concerns presented in
a criminal contempt case, persuaded us in Codispoti that,
in those circumstances, the jury trial right should be deter-
mined by the aggregate penalties actually imposed. Codis-
poti was held to be entitled to a jury trial, because the
sentence actually imposed on him for criminal contempt ex-
ceeded six months. By comparison, in Taylor v. Hayes, 418
U. S. 488 (1974), which similarly involved a defendant con-
victed of eriminal contempt in a jurisdiction where the legis-
lature had not specified a penalty, we determined that the
defendant was not entitled to a jury trial, because the sen-
tence actually imposed for criminal contempt did not exceed
six months. Contrary to JUSTICE KENNEDY’s argument,
see post, at 331-334, 338, Codispoti and Taylor do not stand
for the sweeping proposition that, outside their narrow con-
text, the jury trial right is determined by the aggregate pen-
alties faced by a defendant.
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Certainly the aggregate potential penalty faced by peti-
tioner is of serious importance to him. But to determine
whether an offense is serious for Sixth Amendment pur-
poses, we look to the legislature’s judgment, as evidenced
by the maximum penalty authorized. Where the offenses
charged are petty, and the deprivation of liberty exceeds six
months only as a result of the aggregation of charges, the
jury trial right does not apply. As petitioner acknowledges,
even if he were to prevail, the Government could properly
circumvent the jury trial right by charging the counts in
separate informations and trying them separately.

The Constitution’s guarantee of the right to a jury trial
extends only to serious offenses, and petitioner was not
charged with a serious offense. That he was tried for two
counts of a petty offense, and therefore faced an aggregate
potential term of imprisonment of more than six months,
does not change the fact that the Legislature deemed this
offense petty. Petitioner is not entitled to a jury trial.

Because petitioner is not entitled to a jury trial, we need
not reach the question whether a judge’s self-imposed limita-
tion on sentencing may affect the jury trial right.

The judgment of the Court of Appeals for the Second
Circuit is affirmed.

It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE BREYER joins,
concurring in the judgment.

This petitioner had no constitutional right to a jury trial
because from the outset it was settled that he could be sen-
tenced to no more than six months’ imprisonment for his
combined petty offenses. The particular outcome, however,
should not obscure the greater consequence of today’s unfor-
tunate decision. The Court holds that a criminal defendant
may be convicted of innumerable offenses in one proceeding
and sentenced to any number of years’ imprisonment, all
without benefit of a jury trial, so long as no one of the
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offenses considered alone is punishable by more than six
months in prison. The holding both in its doctrinal formula-
tion and in its practical effect is one of the most serious in-
cursions on the right to jury trial in the Court’s history, and
it cannot be squared with our precedents. The Sixth
Amendment guarantees a jury trial to a defendant charged
with a serious crime. Duncan v. Louisiana, 391 U. S. 145,
159 (1968). Serious crimes, for purposes of the Sixth
Amendment, are defined to include any offense which carries
a maximum penalty of more than six months in prison; the
right to jury trial attaches to those crimes regardless of the
sentence in fact imposed. Id., at 159-160. This doctrine is
not questioned here, but it does not define the outer limits
of the right to trial by jury. Our cases establish a further
proposition: The right to jury trial extends as well to a
defendant who is sentenced in one proceeding to more than
six months’ imprisonment. Codispoti v. Pennsylvania, 418
U.S. 506 (1974); Taylor v. Hayes, 418 U. S. 488 (1974). To
be more specific, a defendant is entitled to a jury if tried in
a single proceeding for more than one petty offense when
the combined sentences will exceed six months’ imprison-
ment; taken together, the crimes then are considered serious
for constitutional purposes, even if each is petty by itself,
Codispoti v. Pennsylvania, supra, at 517.

The defendants in Codispoti and Taylor had been con-
victed of criminal contempt without juries in States where
the legislatures had not set a maximum penalty for the
crime. Taylor was convicted of nine separate contempts
and sentenced to six months in prison. The Court held he
was not entitled to a jury trial. Since the total sentence
was only six months’ imprisonment, the “eight contempts,
whether considered singly or collectively, thus constituted
petty offenses, and trial by jury was not required.” Taylor
v. Hayes, supra, at 496. Codispoti, by contrast, was con-
victed of seven contempts, and he was sentenced to six terms
of six months’ imprisonment and one term of three months’
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imprisonment, each to run consecutively—a total of 39
months. We held he was entitled to a trial by jury because
his aggregate sentence exceeded six months. In Codispotz,
Pennsylvania made the same argument the United States
makes today. It said no jury trial is required if the maxi-
mum punishment for each offense does not exceed six months
in prison. We rejected the claim, saying:

“Here the contempts . . . were tried seriatim in one pro-
ceeding, and the trial judge not only imposed a separate
sentence for each contempt but also determined that the
individual sentences were to run consecutively rather
than concurrently, a ruling which necessarily extended
the prison term to be served beyond that allowable for
a petty criminal offense. As a result of this single pro-
ceeding, Codispoti was sentenced to three years and
three months for his seven contemptuous acts .... In
terms of the sentence imposed, which was obviously sev-
eral times more than six months, [Codispoti] was tried
for what was equivalent to a serious offense and was
entitled to a jury trial.

“We find unavailing respondent’s contrary argument
that [Codispoti’s] contempts were separate offenses and
that, because no more than a six months’ sentence was
imposed for any single offense, each contempt was nec-
essarily a petty offense triable without a jury. Not-
withstanding respondent’s characterization of the pro-
ceeding, the salient fact remains that the contempts
arose from a single trial, were charged by a single judge,
and were tried in a single proceeding. The individual
sentences imposed were then aggregated, one sentence
taking account of the others and not beginning until the
immediately preceding sentence had expired.” Codis-
poti v. Pennsylvania, supra, at 516-517.

The reasons the Court offers to distinguish these cases are
not convincing. The Court first suggests Codispoti’s holding
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turned on the absence of a statutory maximum sentence for
criminal contempt. Amnte, at 328. The absence of a statu-
tory maximum sentence, however, has nothing whatever to
do with whether a court must aggregate the penalties that
are in fact imposed for each crime. Indeed, we know the
open-ended penalty to which Codispoti was subject was not
the reason he was entitled a jury trial because Taylor, de-
cided the same day, held that a defendant who was subject
to the same kind of open-ended sentencing was not entitled
to trial by jury because the sentence he received did not in
fact exceed six months. Taken together, Codispoti and Tay-
lor stand for the proposition the Court now rejects: Sen-
tences for petty offenses must be aggregated in determining
whether a defendant is entitled to a jury trial. Cf. State v.
McCarroll, 337 So. 2d 475, 480 (La. 1976) (concluding Codis-
poti compelled it to overrule Monroe v. Wilhite, 233 So. 2d
535 (La.), cert. denied, 400 U. S. 910 (1970), which had held
the Sixth Amendment did not require aggregation of penal-
ties for petty offenses to determine whether a defendant is
entitled to a jury trial).

The Court next suggests Codispoti’s holding was based on
“the special concerns raised by the criminal contempt con-
text.” Ante, at 328. The Codispoti Court was indeed cog-
nizant of the need “to maintain order in the courtroom and
the integrity of the trial process,” 418 U. S., at 513, and so
approved summary conviction and sentencing for criminal
contempt, “where the necessity of circumstances warrants,”
id., at 514. The Court made clear that under those cir-
cumstances, a judge may sentence a defendant to more than
six months’ imprisonment for more than one contempt with-
out empaneling a jury. Id., at 514-515. The Court went on
to hold, however, that when the judge postpones the con-
tempt trial until after the immediate proceedings have con-
cluded, the “ordinary rudiments of due process” apply. Id.,
at 515. The “ordinary” rule required aggregation of penal-
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ties, and because Codispoti’s aggregated penalties exceeded
six months’ imprisonment, entitled him to a jury trial.

In authorizing retroactive consideration of the punishment
a defendant receives, the holdings of Codispoti and Taylor
must not be confused with the line of cases entitling a de-
fendant to a jury trial if he is charged with a crime punish-
able by more than six months’ imprisonment, regardless of
the sentence he in fact receives. The two lines of cases are
consistent. Crimes punishable by sentences of more than
six months are deemed by the community’s social and ethi-
cal judgments to be serious. See District of Columbia v.
Clawans, 300 U. S. 617, 628 (1937). Opprobrium attaches to
conviction of those crimes regardless of the length of the
actual sentence imposed, and the stigma itself is enough to
entitle the defendant to a jury. See J. Proffatt, Trial by Jury
149 (1877) (jury trial cannot be denied to a defendant subject
to “punishment which would render him infamous [or] affix
to him the ignominy of a criminal”). This rationale does not
entitle a defendant to trial by jury if he is charged only with
petty offenses; even if they could result in a long sentence
when taken together, convictions for petty offenses do not
carry the same stigma as convictions for serious crimes.

The imposition of stigma, however, is not the only or even
the primary consequence a jury trial serves to constrain.
As Codispoti recognizes, and as ought to be evident, the
Sixth Amendment also serves the different and more practi-
cal purpose of preventing a court from effecting a most seri-
ous deprivation of liberty—ordering a defendant to prison
for a substantial period of time—without the government’s
persuading a jury he belongs there. A deprivation of liberty
so significant may be exacted if a defendant faces punishment
for a series of crimes, each of which can be punished by no
more than six months’ imprisonment. The stakes for a de-
fendant may then amount in the aggregate to many years in
prison, in which case he must be entitled to interpose a jury
between himself and the government. If the trial court
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rules at the outset that no more than six months’ impris-
onment will be imposed for the combined petty offenses,
however, the liberty the jury serves to protect will not be
endangered, and there is no corresponding right to jury
trial.

Although Codispoti and Taylor are binding precedents,
my conclusion rests also on a more fundamental point, one
the Court refuses to confront: The primary purpose of the
jury in our legal system is to stand between the accused and
the powers of the State. Among the most ominous of those
is the power to imprison. Blackstone expressed this princi-
ple when he described the right to trial by jury as a “strong
... barrier . . . between the liberties of the people and the
prerogative of the crown.” 4 W. Blackstone, Commentaries
*349-*350. See also W. Forsyth, History of Trial by Jury
426 (1852) (“[I]t would be difficult to conceive a better secu-
rity than this right affords against any exercise of arbitrary
violence on the part of the crown or a government acting in
the name of the crown. No matter how ardent may be its
wish to destroy or crush an obnoxious opponent, there can
be no real danger from its menaces or acts so long as the
party attacked can take refuge in a jury fairly and indiffer-
ently chosen”). In more recent times we have said the right
to jury trial “reflect[s] a profound judgment about the way
in which law should be enforced and justice administered.”
Duncan v. Louistana, 391 U. S.; at 155. Providing a defend-
ant with the right to be tried by a jury gives “him an inesti-
mable safeguard against the corrupt or overzealous prosecu-
tor and against the compliant, biased, or eccentric judge.”
Id., at 156. These considerations all are present when a
judge in a single case sends a defendant to prison for years,
whether the sentence is the result of one serious offense or
several petty offenses.

On the Court’s view of the case, however, there is no limit
to the length of the sentence a judge can impose on a defend-
ant without entitling him to a jury, so long as the prosecutor
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carves up the charges into segments punishable by no more
than six months apiece. Prosecutors have broad discretion
in framing charges, see Ball v. United States, 470 U. S. 856,
859 (1985), for criminal conduct often does not arrange itself
in neat categories. In many cases, a prosecutor can choose
to charge a defendant with multiple petty offenses rather
than a single serious offense, and so prevent him under to-
day’s holding from obtaining a trial by jury while still obtain-
ing the same punishment. Cf. People v. Estevez, 163 Misc.
2d 839, 847, 622 N. Y. S. 2d 870, 876 (Crim. Ct. 1995) (“The
People cannot have it both ways. They cannot in good faith
seek consolidation of several B misdemeanors, which have
been reduced from Class A misdemeanors, and then after
conviction of more than two offenses seek consecutive sen-
tences which would expose the defendant to over six months’
imprisonment while at the same time deny the defendant the
right to a jury trial”).

The Court does not aid its position when it notes, with
seeming approval, the Government’s troubling suggestion
that a committed prosecutor could evade the rule here pro-
posed by bringing a series of prosecutions in separate pro-
ceedings, each for an offense punishable by no more than six
months in prison. Ante, at 330. Were a prosecutor to take
so serious a view of a defendant’s conduct as to justify the
burden of separate prosecutions, I should think the case an
urgent example of when a jury is most needed if the offenses
are consolidated. And if a defendant is subject to repeated
bench trials because of a prosecutor’s scheme to confine him
in jail for years without benefit of a jury trial, at least he
will be provided certain safeguards as a result. The prose-
cution’s witnesses, and its theory of the case, will be tested
more than once; the defendant will have repeated opportuni-
ties to convince the judge, or more than one judge, on the
merits; and quite apart from questions of included offenses,
the government may be barred by collateral estoppel if a
fact is found in favor of the defendant and is dispositive
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in later trials, see Ashe v. Swenson, 397 U.S. 436 (1970).
Finally, the prosecutor will have to justify, at least to the
voters, this peculiar exercise of discretion. In short, if a
prosecutor seeks to achieve a result forbidden in one trial by
the expedient of pursuing many, the process itself will con-
strain the prosecutor and protect the defendant in important
ways. The Court’s holding, of course, makes it easier rather
than more difficult for a government to evade the constraints
of the Sixth Amendment when it seeks to lock up a defendant
for a long time.

The significance of the Court’s decision quite transcends
the peculations of Ray Lewis, the petitioner here, who twice
filched from the mails. The decision affects more than
repeat violators of traffic laws, persons accused of public
drunkenness, persons who persist in breaches of the peace,
and the wide range of eccentrics capable of disturbing the
quiet enjoyment of life by others. Just as alarming is the
threat the Court’s holding poses to millions of persons in
agriculture, manufacturing, and trade who must comply with
minute administrative regulations, many of them carrying a
jail term of six months or less. Violations of these sorts of
rules often involve repeated, discrete acts which can result
in potential liability of years of imprisonment. See, e. g., 16
U. S. C. §707 (violation of migratory bird treaties, laws, and
regulations); 29 U.S. C. §216 (penalties under Fair Labor
Standards Act); 36 CFR §1.3 (1995) (violation of National
Park Service regulations); id., §261.1b (violation of Forest
Service prohibitions); id., §327.25 (violation of Army Corps
of Engineers water resource development project regula-
tions); 43 CFR §8351.1-1(b) (1995) (violation of Bureau of
Land management regulations under National Trails System
Act of 1968). Still, under the Court’s holding it makes no
difference whether a defendant is sentenced to a year in
prison or for that matter to 20 years: As long as no single
violation charged is punishable by more than six months, the
defendant has no right to a jury.
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The petitioner errs in the opposite direction. He argues
a defendant is entitled to a jury trial whenever the penalties
for the crimes charged combine to exceed six months’ impris-
onment, even if the trial judge rules that no more than six
months’ imprisonment will be imposed. We rejected this
position in Taylor, however, and rightly so. A defendant
charged with multiple petty offenses does not face the soci-
etal disapprobation attaching to conviction of a serious
crime, and, so long as the trial judge rules at the outset that
no more than six months’ imprisonment will be imposed, the
defendant does not face a serious deprivation of liberty. A
judge who so rules is not withdrawing from a defendant a
constitutional right to which he is entitled, as petitioner
claims; the defendant is not entitled to the right to begin
with if there is no potential for more than six months’ impris-
onment. The judge’s statement has no independent force
but only clarifies what would have been the law in its ab-
sence. Codispoti holds that a judge cannot impose a sen-
tence exceeding six months’ imprisonment for multiple petty
offenses without conducting a jury trial, regardless of
whether the judge announces that fact from bench.

Amaci in support of petitioner say it is inappropriate for
judges to make these kinds of sentencing decisions before
trial. The Court approved just this practice, however, in
Scott v. Illinois, 440 U.S. 367 (1979), holding the Sixth
Amendment does not require a judge to appoint counsel for
a criminal defendant in a misdemeanor case if the judge will
not sentence the defendant to any jail time. So too, Federal
Rule of Criminal Procedure 58(a)(2) authorizes district
courts not to apply the Federal Rules of Criminal Procedure
in petty offense prosecutions for which no sentence of impris-
onment will be imposed. The rules contemplate the deter-
mination being made before trial. Fed. Rule Crim. Proc.
58(a)(3).

Petitioner’s proposal would impose an enormous burden
on an already beleaguered criminal justice system by in-
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creasing to a dramatic extent the number of required jury
trials. There are thousands of instances where minor of-
fenses are tried before a judge, and we would err on the
other side of sensible interpretation were we to hold that
combining petty offenses in a single proceeding mandates a
jury trial even when all possibility for a sentence longer than
six months has been foreclosed.

* * &

When a defendant’s liberty is put at great risk in a trial,
he is entitled to have the trial conducted to a jury. This
principle lies at the heart of the Sixth Amendment. The
Court does grave injury to the Amendment by allowing a
defendant to suffer a prison term of any length after a single
trial before a single judge and without the protection of a
jury. I join only the Court’s judgment.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
dissenting.

The Sixth Amendment provides that the accused is enti-
tled to trial by an impartial jury “[iln all criminal prosecu-
tions.” As JUSTICE KENNEDY persuasively explains, the
“primary purpose of the jury in our legal system is to stand
between the accused and the powers of the State.” Ante,
at 335. The majority, relying exclusively on cases in which
the defendant was tried for a single offense, extends a rule
designed with those cases in mind to the wholly dissimilar
circumstance in which the prosecution concerns multiple of-
fenses. I agree with JUSTICE KENNEDY to the extent he
would hold that a prosecution which exposes the accused to
a sentence of imprisonment longer than six months, whether
for a single offense or for a series of offenses, is sufficiently
serious to confer on the defendant the right to demand a
jury. See ante, at 335-33T7.

Unlike JUSTICE KENNEDY, however, I believe that the
right to a jury trial attaches when the prosecution begins.



340 LEWIS v». UNITED STATES

STEVENS, J., dissenting

I do not quarrel with the established view that only defend-
ants whose alleged misconduct is deemed serious by the leg-
islature are entitled to be judged by a jury. But in my
opinion, the legislature’s determination of the severity of
the charges against a defendant is properly measured by
the maximum sentence authorized for the prosecution as
a whole. The text of the Sixth Amendment supports
this interpretation by referring expressly to “criminal
prosecutions.”

Nothing in our prior precedents conflicts with this view.
True, some of our past cases (the ones on which the majority
relies) have referred to an “offense” rather than a “prosecu-
tion.” See, e. g., Blanton v. North Las Vegas, 489 U. S. 538,
541 (1989); Frank v. United States, 395 U. S. 147, 148 (1969).
But the words were effectively interchangeable in those
cases because the prosecutions at issue concerned only one
offense. The contempt cases, which do involve multiple of-
fenses, demonstrate that aggregation—that is, deciding
whether the defendant has a right to a jury trial on the basis
of the prosecution rather than the individual offenses—is
appropriate.

The majority attempts to distinguish Codispoti v. Penn-
sylvania, 418 U. S. 506 (1974), by suggesting that the Court’s
decision in that case turned on the absence of any statutory
measure of severity. Amte, at 328. That observation is
certainly correct to a point: The contempt cases are special
because the sentence actually imposed provides the only
available yardstick by which to judge compliance with the
command of the Sixth Amendment. But that unique aspect
of the cases does not speak to the aggregation question.
Having determined that the defendants in Codispoti were
sentenced to no more than six months for any individual con-
tempt, it would follow from the rule the Court announces
today that a jury trial was unnecessary. Yet we reversed
and remanded, holding that “each contemnor was tried for
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what was equivalent to a serious offense and was [therefore]
entitled to a jury trial.” 418 U. S., at 517 (emphasis added).*

JUSTICE KENNEDY reads a second contempt case, Taylor
v. Hayes, 418 U. S. 488 (1974), as standing for the proposition
that a judge may defeat the jury trial right by promising
a short sentence. He is mistaken. The dispositive fact in
Taylor was not that the prison term imposed was only six
months but rather that the actual sentence, acting as a proxy
for the legislative judgment, demonstrated that “the State
itself has determined that the contempt is not so serious as
to warrant more than a six-month sentence.” Id., at 496.
In this case, by contrast, we have an explicit statutory ex-
pression of the legislative judgment that this prosecution is
serious—the two offenses charged are punishable by a maxi-
mum prison sentence of 12 months.

All agree that a judge may not strip a defendant of the
right to a jury trial for a serious crime by promising a sen-
tence of six months or less. This is so because “[o]ppro-
brium attaches to conviction of those crimes regardless of
the length of the actual sentence imposed,” ante, at 334
(KENNEDY, J., concurring in judgment). In my view, the
same rule must apply to prosecutions involving multiple of-
fenses which are serious by virtue of their aggregate possi-
ble sentence. 1 see no basis for assuming that the dishonor
associated with multiple convictions for petty offenses is less
than the dishonor associated with conviction of a single seri-
ous crime. Because the right attaches at the moment of
prosecution, a judge may not deprive a defendant of a jury
trial by making a pretrial determination that the crimes
charged will not warrant a sentence exceeding six months.

*The majority’s speculation that the Court’s holding in Codispoti was
limited to criminal contempt cases, ante, at 328-329, is persuasively an-
swered by JUSTICE KENNEDY. See ante, at 333-334 (opinion concurring
in judgment).
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Petitioner is entitled to a jury trial because he was
charged with offenses carrying a statutory maximum prison
sentence of more than six months. I therefore would re-
verse the judgment of the Court of Appeals and, for that
reason, I respectfully dissent.
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Respondents, who are inmates of various prisons operated by the Arizona
Department of Corrections (ADOC), brought a class action against peti-
tioners, ADOC officials, alleging that petitioners were furnishing them
with inadequate legal research facilities and thereby depriving them of
their right of access to the courts, in violation of Bounds v. Smith, 430
U.S. 817. The District Court found petitioners to be in violation of
Bounds and issued an injunction mandating detailed, systemwide
changes in ADOC’s prison law libraries and in its legal assistance pro-
grams. The Ninth Circuit affirmed both the finding of a Bounds viola-
tion and the injunction’s major terms.

Held: The success of respondents’ systemic challenge was dependent
on their ability to show widespread actual injury, and the District
Court’s failure to identify anything more than isolated instances of
actual injury renders its finding of a systemic Bounds violation in-
valid. Pp. 348-364.

(@) Bounds did not create an abstract, freestanding right to a law
library or legal assistance; rather, the right that Bounds acknowledged
was the right of access to the courts. E.g., 430 U. S., at 817, 821, 828.
Thus, to establish a Bounds violation, the “actual injury” that an inmate
must demonstrate is that the alleged shortcomings in the prison library
or legal assistance program have hindered, or are presently hindering,
his efforts to pursue a nonfrivolous legal claim. This requirement de-
rives ultimately from the doctrine of standing. Although Bounds made
no mention of an actual injury requirement, it can hardly be thought to
have eliminated that constitutional prerequisite. Pp. 349-353.

(b) Statements in Bounds suggesting that prison authorities must
also enable the prisoner to discover grievances, and to litigate effec-
tively once in court, 430 U. S., at 825-826, and n. 14, have no antecedent
in this Court’s pre-Bounds cases, and are now disclaimed. Moreover,
Bounds does not guarantee inmates the wherewithal to file any and
every type of legal claim, but requires only that they be provided with
the tools to attack their sentences, directly or collaterally, and to chal-
lenge the conditions of their confinement. Pp. 354-355.
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(c) The District Court identified only two instances of actual injury:
It found that ADOC’s failures with respect to illiterate prisoners had
resulted in the dismissal with prejudice of inmate Bartholic’s lawsuit
and the inability of inmate Harris to file a legal action. Pp. 356-357.

(d) These findings as to injury do not support the systemwide injunc-
tion ordered by the District Court. The remedy must be limited to
the inadequacy that produced the injury in fact that the plaintiff has
established; that this is a class action changes nothing, for even named
plaintiffs in a class action must show that they personally have been
injured, see, e. g., Simon v. Eastern Ky. Welfare Rights Organization,
426 U. S. 26, 40, n. 20. Only one named plaintiff, Bartholic, was found
to have suffered actual injury—as a result of ADOC’s failure to provide
the special services he would have needed, in light of his particular
disability (illiteracy), to avoid dismissal of his case. Eliminated from
the proper scope of the injunction, therefore, are provisions directed at
special services or facilities required by non-English speakers, by pris-
oners in lockdown, and by the inmate population at large. Further-
more, the inadequacy that caused actual injury to illiterate inmates
Bartholic and Harris was not sufficiently widespread to justify system-
wide relief. There is no finding, and no evidence discernible from the
record, that in ADOC prisons other than those occupied by Bartholic
and Harris illiterate inmates cannot obtain the minimal help necessary
to file legal claims. Pp. 357-360.

(e) There are further reasons why the order here cannot stand. In
concluding that ADOC’s restrictions on lockdown inmates were unjusti-
fied, the District Court failed to accord the judgment of prison authori-
ties the substantial deference required by cases such as Turner v.
Safley, 482 U.S. 78, 89. The court also failed to leave with prison
officials the primary responsibility for devising a remedy. Compare
Preiser v. Rodriguez, 411 U. S. 475, 492. The result of this improper
procedure was an inordinately intrusive order. Pp. 361-363.

43 F. 3d 1261, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, KENNEDY, and THOMAS, JJ., joined, and in Parts I
and IIT of which SOUTER, GINSBURG, and BREYER, JJ., joined. THOMAS,
J., filed a concurring opinion, post, p. 364. SOUTER, J., filed an opinion
concurring in part, dissenting in part, and concurring in the judgment, in
which GINSBURG and BREYER, JJ., joined, post, p. 393. STEVENS, J., filed
a dissenting opinion, post, p. 404.
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JUSTICE SCALIA delivered the opinion of the Court.

In Bounds v. Smaith, 430 U. S. 817 (1977), we held that “the
fundamental constitutional right of access to the courts re-
quires prison authorities to assist inmates in the preparation
and filing of meaningful legal papers by providing prisoners
with adequate law libraries or adequate assistance from per-
sons trained in the law.” Id., at 828. Petitioners, who are
officials of the Arizona Department of Corrections (ADOC),
contend that the United States District Court for the
District of Arizona erred in finding them in violation of
Bounds, and that the court’s remedial order exceeded law-
ful authority.

I

Respondents are 22 inmates of various prisons operated
by ADOC. In January 1990, they filed this class action “on
behalf of all adult prisoners who are or will be incarcerated
by the State of Arizona Department of Corrections,” App.
22, alleging that petitioners were “depriving [respondents]
of their rights of access to the courts and counsel protected
by the First, Sixth, and Fourteenth Amendments,” id., at 34.
Following a 3-month bench trial, the District Court ruled
in favor of respondents, finding that “[p]risoners have a con-
stitutional right of access to the courts that is adequate,
effective and meaningful,” 834 F. Supp. 1553, 1566 (1992),
citing Bounds, supra, at 822, and that “[ADOC’s] system fails
to comply with constitutional standards,” 834 F. Supp., at
1569. The court identified a variety of shortcomings of the
ADOC system, in matters ranging from the training of li-
brary staff, to the updating of legal materials, to the avail-
ability of photocopying services. In addition to these gen-

Defense and Educational Fund et al. by David Fernandez and Michael R.
Cole; for North Carolina Prisoner Legal Services, Inc., by Richard E. Gir-
oux; for Prison Legal Services of Michigan by Sandra L. Girard; and for
Prisoners in Northern California by Sanford Jay Rosen, Amitai Schwartz,
and Donald Specter.
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eral findings, the court found that two groups of inmates
were particularly affected by the system’s inadequacies:
“[TJockdown prisoners” (inmates segregated from the gen-
eral prison population for disciplinary or security reasons),
who “are routinely denied physical access to the law library”
and “experience severe interference with their access to the
courts,” ud., at 1556; and illiterate or non-English-speaking
inmates, who do not receive adequate legal assistance, id.,
at 1558.

Having thus found liability, the court appointed a Special
Master “to investigate and report about” the appropriate
relief—that is (in the court’s view), “how best to accomplish
the goal of constitutionally adequate inmate access to
the courts.” App. to Pet. for Cert. 87a. Following eight
months of investigation, and some degree of consultation
with both parties, the Special Master lodged with the court
a proposed permanent injunction, which the court proceeded
to adopt, substantially unchanged. The 25-page injunctive
order, see id., at 61a—8ba, mandated sweeping changes de-
signed to ensure that ADOC would “provide meaningful ac-
cess to the Courts for all present and future prisoners,” id.,
at 6la. It specified in minute detail the times that libraries
were to be kept open, the number of hours of library use to
which each inmate was entitled (10 per week), the minimal
educational requirements for prison librarians (a library sci-
ence degree, law degree, or paralegal degree), the content of
a videotaped legal-research course for inmates (to be pre-
pared by persons appointed by the Special Master but funded
by ADOC), and similar matters. Id., at 61a, 67a, 7T1a. The
injunction addressed the court’s concern for lockdown pris-
oners by ordering that “ADOC prisoners in all housing areas
and custody levels shall be provided regular and comparable
visits to the law library,” except that such visits “may be
postponed on an individual basis because of the prisoner’s
documented inability to use the law library without creating
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a threat to safety or security, or a physical condition if de-
termined by medical personnel to prevent library use.” Id.,
at 6la. With respect to illiterate and non-English-speaking
inmates, the injunction declared that they were entitled to
“direct assistance” from lawyers, paralegals, or “a sufficient
number of at least minimally trained prisoner Legal Assist-
ants”; it enjoined ADOC that “[plarticular steps must be
taken to locate and train bilingual prisoners to be Legal
Assistants.” Id., at 69a-70a.

Petitioners sought review in the Court of Appeals for the
Ninth Circuit, which refused to grant a stay prior to argu-
ment. We then stayed the injunction pending filing and dis-
position of a petition for a writ of certiorari. 511 U. S. 1066
(1994). Several months later, the Ninth Circuit affirmed
both the finding of a Bounds violation and, with minor excep-
tions not important here, the terms of the injunction. 43 F.
3d 1261 (1994). We granted certiorari, 514 U. S. 1126 (1995).

II

Although petitioners present only one question for review,
namely, whether the District Court’s order “exceeds the con-
stitutional requirements set forth in Bounds,” Brief for Peti-
tioners (i), they raise several distinct challenges, including
renewed attacks on the court’s findings of Bounds violations
with respect to illiterate, non-English-speaking, and lock-
down prisoners, and on the breadth of the injunction. But
their most fundamental contention is that the District
Court’s findings of injury were inadequate to justify the
finding of systemwide injury and hence the granting of sys-
temwide relief. This argument has two related components.
First, petitioners claim that in order to establish a violation
of Bounds, an inmate must show that the alleged inadequa-
cies of a prison’s library facilities or legal assistance program
caused him “actual injury”—that is, “actual prejudice with
respect to contemplated or existing litigation, such as the
inability to meet a filing deadline or to present a claim.”
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Brief for Petitioners 30.! Second, they claim that the Dis-
trict Court did not find enough instances of actual injury to
warrant systemwide relief. We agree that the success of
respondents’ systemic challenge was dependent on their abil-
ity to show widespread actual injury, and that the court’s
failure to identify anything more than isolated instances of
actual injury renders its finding of a systemic Bounds viola-
tion invalid.
A

The requirement that an inmate alleging a violation of
Bounds must show actual injury derives ultimately from the
doctrine of standing, a constitutional principle that prevents
courts of law from undertaking tasks assigned to the political
branches. See Allen v. Wright, 468 U.S. 737, 750-752
(1984); Valley Forge Christian College v. Americans United
for Separation of Church and State, Inc., 454 U. S. 464, 471-
476 (1982). It is the role of courts to provide relief to claim-
ants, in individual or class actions, who have suffered, or will
imminently suffer, actual harm; it is not the role of courts,
but that of the political branches, to shape the institutions of
government in such fashion as to comply with the laws and
the Constitution. In the context of the present case: It is
for the courts to remedy past or imminent official interfer-
ence with individual inmates’ presentation of claims to the
courts; it is for the political branches of the State and Federal
Governments to manage prisons in such fashion that official
interference with the presentation of claims will not occur.

1 Respondents contend that petitioners failed properly to present their
“actual injury” argument to the Court of Appeals. Brief for Respondents
25-26. Our review of petitioners’ briefs before that court leads us to con-
clude otherwise, and in any event, as we shall discuss, the point relates to
standing, which is jurisdictional and not subject to waiver. See United
States v. Hays, 515 U. S. 737, 742 (1995); FW/PBS, Inc. v. Dallas, 493 U. S.
215, 230-231 (1990). JUSTICE SOUTER recognizes the jurisdictional na-
ture of this point, post, at 394, which is difficult to reconcile with his view
that we should not “reach out to address” it, ibid.
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Of course, the two roles briefly and partially coincide when
a court, in granting relief against actual harm that has been
suffered, or that will imminently be suffered, by a particular
individual or class of individuals, orders the alteration of an
institutional organization or procedure that causes the harm.
But the distinction between the two roles would be obliter-
ated if, to invoke intervention of the courts, no actual or im-
minent harm were needed, but merely the status of being
subject to a governmental institution that was not organized
or managed properly. If—to take another example from
prison life—a healthy inmate who had suffered no depriva-
tion of needed medical treatment were able to claim violation
of his constitutional right to medical care, see FEstelle v.
Gamble, 429 U. S. 97, 103 (1976), simply on the ground that
the prison medical facilities were inadequate, the essential
distinction between judge and executive would have disap-
peared: it would have become the function of the courts to
assure adequate medical care in prisons.

The foregoing analysis would not be pertinent here if, as
respondents seem to assume, the right at issue—the right to
which the actual or threatened harm must pertain—were the
right to a law library or to legal assistance. But Bounds
established no such right, any more than Estelle established
a right to a prison hospital. The right that Bounds ac-
knowledged was the (already well-established) right of ac-
cess to the courts. E.g., Bounds, 430 U. S., at 817, 821, 828.
In the cases to which Bounds traced its roots, we had pro-
tected that right by prohibiting state prison officials from
actively interfering with inmates’ attempts to prepare legal
documents, e. g., Johnson v. Avery, 393 U. S. 483, 484, 489-
490 (1969), or file them, e. g., Ex parte Hull, 312 U. S. 546,
547-549 (1941), and by requiring state courts to waive filing
fees, e. g., Burns v. Ohio, 360 U. S. 252, 258 (1959), or tran-
script fees, e. g., Griffin v. Illinots, 351 U. S. 12, 19 (1956), for
indigent inmates. Bounds focused on the same entitlement
of access to the courts. Although it affirmed a court order
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requiring North Carolina to make law library facilities avail-
able to inmates, it stressed that that was merely “one consti-
tutionally acceptable method to assure meaningful access to
the courts,” and that “our decision here . . . does not foreclose
alternative means to achieve that goal.” 430 U.S., at 830.
In other words, prison law libraries and legal assistance pro-
grams are not ends in themselves, but only the means for
ensuring “a reasonably adequate opportunity to present
claimed violations of fundamental constitutional rights to the
courts.” Id., at 825.

Because Bounds did not create an abstract, freestanding
right to a law library or legal assistance, an inmate cannot
establish relevant actual injury simply by establishing that
his prison’s law library or legal assistance program is subpar
in some theoretical sense. That would be the precise analog
of the healthy inmate claiming constitutional violation be-
cause of the inadequacy of the prison infirmary. Insofar as
the right vindicated by Bounds is concerned, “meaningful
access to the courts is the touchstone,” id., at 823 (internal
quotation marks omitted), and the inmate therefore must go
one step further and demonstrate that the alleged shortcom-
ings in the library or legal assistance program hindered his
efforts to pursue a legal claim. He might show, for example,
that a complaint he prepared was dismissed for failure to
satisfy some technical requirement which, because of defi-
ciencies in the prison’s legal assistance facilities, he could not
have known. Or that he had suffered arguably actionable
harm that he wished to bring before the courts, but was so
stymied by inadequacies of the law library that he was un-
able even to file a complaint.

Although Bounds itself made no mention of an actual-
injury requirement, it can hardly be thought to have elimi-
nated that constitutional prerequisite. And actual injury is
apparent on the face of almost all the opinions in the 35-year
line of access-to-courts cases on which Bounds relied, see id.,



352 LEWIS v. CASEY

Opinion of the Court

at 821-825.2 Moreover, the assumption of an actual-injury
requirement seems to us implicit in the opinion’s statement
that “we encourage local experimentation” in various meth-
ods of assuring access to the courts. Id., at 832. One such
experiment, for example, might replace libraries with some
minimal access to legal advice and a system of court-
provided forms such as those that contained the original
complaints in two of the more significant inmate-initiated
cases in recent years, Sandin v. Conner, 515 U. S. 472 (1995),
and Hudson v. McMillian, 503 U.S. 1 (1992)—forms that
asked the inmates to provide only the facts and not to at-
tempt any legal analysis. We hardly think that what we
meant by “experimenting” with such an alternative was sim-
ply announcing it, whereupon suit would immediately lie to
declare it theoretically inadequate and bring the experiment
to a close. We think we envisioned, instead, that the new

2JUSTICE STEVENS suggests that Ex parte Hull, 312 U. S. 546 (1941),
establishes that even a lost frivolous claim establishes standing to com-
plain of a denial of access to courts, see post, at 408-409. As an initial
matter, that is quite impossible, since standing was neither challenged nor
discussed in that case, and we have repeatedly held that the existence of
unaddressed jurisdictional defects has no precedential effect. See, e. g.,
Federal Election Comm’n v. NRA Political Victory Fund, 513 U. S. 88,
97 (1994); United States v. More, 3 Cranch 159, 172 (1805) (Marshall, C. J.)
(statement at oral argument). On the merits, however, it is simply not
true that the prisoner’s claim in Hull was frivolous. We rejected it be-
cause it had been procedurally defaulted by, inter alia, failure to object at
trial and failure to include a transcript with the petition, 312 U. S, at 551.
If all procedurally defaulted claims were frivolous, Rule 11 business would
be brisk indeed. JUSTICE STEVENS’s assertion that “we held that the
smuggled petition had insufficient merit even to require an answer from
the State,” post, at 408-409, is misleading. The attorney general of Michi-
gan appeared in the case, and our opinion discussed the merits of the claim
at some length, see 312 U. S., at 549-551. The posture of the case was
such, however, that we treated the claim “as a motion for leave to file a
petition for writ of habeas corpus,” id., at 550; after analyzing petitioner’s
case, we found it “insufficient to compel an order requiring the warden
to answer,” id., at 551 (emphasis added). That is not remotely equivalent
to finding that the underlying claim was frivolous.
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program would remain in place at least until some inmate
could demonstrate that a nonfrivolous® legal claim had been
frustrated or was being impeded.*

3 JUSTICE SOUTER believes that Bounds v. Smith, 430 U. S. 817 (1977),
guarantees prison inmates the right to present frivolous claims—the de-
termination of which suffices to confer standing, he says, because it as-
sumes that the dispute “‘will be presented in an adversary context and in
a form historically viewed as capable of judicial resolution,”” post, at 398—
399, quoting Flast v. Cohen, 392 U. S. 83, 101 (1968). This would perhaps
have seemed like good law at the time of Flast, but our later opinions
have made it explicitly clear that Flast erred in assuming that assurance
of “serious and adversarial treatment” was the only value protected by
standing. See, e. g., United States v. Richardson, 418 U. S. 166, 176-180
(1974); Schlesinger v. Reservists Comm. to Stop the War, 418 U. S. 208,
220-223 (1974). Flast failed to recognize that this doctrine has a
separation-of-powers component, which keeps courts within certain tradi-
tional bounds vis-a-vis the other branches, concrete adverseness or not.
That is where the “actual injury” requirement comes from. Not everyone
who can point to some “concrete” act and is “adverse” can call in the courts
to examine the propriety of executive action, but only someone who has
been actually injured. Depriving someone of an arguable (though not
yet established) claim inflicts actual injury because it deprives him of
something of value—arguable claims are settled, bought, and sold. De-
priving someone of a frivolous claim, on the other hand, deprives him of
nothing at all, except perhaps the punishment of Federal Rule of Civil
Procedure 11 sanctions.

4JUSTICE SOUTER suggests that he would waive this actual-injury re-
quirement in cases “involving substantial, systemic deprivation of access
to court”—that is, in cases involving “‘a direct, substantial and continuous
... limit on legal materials,”” “total denial of access to a library,” or “‘[aln
absolute deprivation of access to all legal materials,”” post, at 401, and
400, n. 2. That view rests upon the expansive understanding of Bounds
that we have repudiated. Unless prisoners have a freestanding right to
libraries, a showing of the sort JUSTICE SOUTER describes would estab-
lish no relevant injury in fact, i. e., injury-in-fact caused by the violation
of legal right. See Allen v. Wright, 468 U. S. 737, 751 (1984). Denial of
access to the courts could not possibly cause the harm of inadequate librar-
ies, but only the harm of lost, rejected, or impeded legal claims.

Of course, JUSTICE SOUTER’s proposed exception is unlikely to be of
much real-world significance in any event. Where the situation is so
extreme as to constitute “an absolute deprivation of access to all legal
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It must be acknowledged that several statements in
Bounds went beyond the right of access recognized in the
earlier cases on which it relied, which was a right to bring
to court a grievance that the inmate wished to present, see,
e. g., Ex parte Hull, 312 U. S., at 547-548; Griffin v. Illinois,
3561 U.S., at 13-16; Johnson v. Avery, 393 U.S., at 489.
These statements appear to suggest that the State must
enable the prisoner to discover grievances, and to litigate
effectively once in court. See Bounds, 430 U. S., at 825-826,
and n. 14. These elaborations upon the right of access to
the courts have no antecedent in our pre-Bounds cases, and
we now disclaim them. To demand the conferral of such so-
phisticated legal capabilities upon a mostly uneducated and
indeed largely illiterate prison population is effectively to
demand permanent provision of counsel, which we do not
believe the Constitution requires.

Finally, we must observe that the injury requirement is
not satisfied by just any type of frustrated legal claim.
Nearly all of the access-to-courts cases in the Bounds line
involved attempts by inmates to pursue direct appeals from
the convictions for which they were incarcerated, see Doug-
las v. California, 372 U.S. 353, 354 (1963); Burns v. Ohio,
360 U.S., at 253, 258; Griffin v. Illinois, supra, at 13, 18;
Cochran v. Kansas, 316 U. S. 255, 256 (1942), or habeas peti-
tions, see Johnson v. Avery, supra, at 489; Smith v. Bennett,
365 U. S. 708, 709-710 (1961); Ex parte Hull, supra, at 547
548. In Wolff v. McDonnell, 418 U. S. 539 (1974), we ex-
tended this universe of relevant claims only slightly, to “civil
rights actions”—i. e., actions under 42 U.S.C. §1983 to
vindicate “basic constitutional rights.” 418 U.S., at 579.
Significantly, we felt compelled to justify even this slight ex-
tension of the right of access to the courts, stressing that
“the demarcation line between civil rights actions and ha-

materials,” finding a prisoner with a claim affected by this extremity will
probably be easier than proving the extremity.
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beas petitions is not always clear,” and that “[iJt is futile to
contend that the Civil Rights Act of 1871 has less importance
in our constitutional scheme than does the Great Writ.”
Ibid. The prison law library imposed in Bounds itself was
far from an all-subject facility. In rejecting the contention
that the State’s proposed collection was inadequate, the Dis-
trict Court there said:

“This Court does not feel inmates need the entire
U.S. Code Annotated. Most of that code deals with
federal laws and regulations that would never involve a
state prisoner. . . .

“It is also the opinion of this Court that the cost of
N. C. Digest and Modern Federal Practice Digest will
surpass the usefulness of these research aids. They
cover mostly areas not of concern to inmates.”® Sup-
plemental App. to Pet. for Cert. in Bounds v. Smith,
0. T. 1976, No. 75-915, p. 18.

In other words, Bounds does not guarantee inmates the
wherewithal to transform themselves into litigating engines
capable of filing everything from shareholder derivative ac-
tions to slip-and-fall claims. The tools it requires to be pro-
vided are those that the inmates need in order to attack their
sentences, directly or collaterally, and in order to challenge
the conditions of their confinement. Impairment of any
other litigating capacity is simply one of the incidental (and
perfectly constitutional) consequences of conviction and
incarceration.

>The District Court order in this case, by contrast, required ADOC to
stock each library with, inter alia, the Arizona Digest, the Modern Fed-
eral Practice Digest, Corpus Juris Secundum, and a full set of the United
States Code Annotated, and to provide a 30-40 hour videotaped legal re-
search course covering “relevant tort and civil law, including immigration
and family issues.” App. to Pet. for Cert. 69a, 71a; 834 F. Supp. 1553,
1561-1562 (Ariz. 1992).
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B

Here the District Court identified only two instances of
actual injury. In describing ADOC’s failures with respect
to illiterate and non-English-speaking prisoners, it found
that “[a]s a result of the inability to receive adequate legal
assistance, prisoners who are slow readers have had their
cases dismissed with prejudice,” and that “[o]ther prisoners
have been unable to file legal actions.” 834 F. Supp., at 1558.
Although the use of the plural suggests that several prison-
ers sustained these actual harms, the court identified only
one prisoner in each instance. Id., at 1558, nn. 37 (lawsuit
of inmate Bartholic dismissed with prejudice), 38 (inmate
Harris unable to file a legal action).

Petitioners contend that “any lack of access experienced
by these two inmates is not attributable to unconstitutional
State policies,” because ADOC “has met its constitutional
obligations.” Brief for Petitioners 32, n. 22. The claim
appears to be that all inmates, including the illiterate and
non-English speaking, have a right to nothing more than
“physical access to excellent libraries, plus help from legal
assistants and law clerks.” Id., at 35. This misreads
Bounds, which as we have said guarantees no particular
methodology but rather the conferral of a capability—the
capability of bringing contemplated challenges to sentences
or conditions of confinement before the courts. When any
inmate, even an illiterate or non-English-speaking inmate,
shows that an actionable claim of this nature which he de-
sired to bring has been lost or rejected, or that the presenta-
tion of such a claim is currently being prevented, because
this capability of filing suit has not been provided, he demon-
strates that the State has failed to furnish “adequate law
libraries or adequate assistance from persons trained in the
law,” Bounds, 430 U. S., at 828 (emphasis added). Of course,
we leave it to prison officials to determine how best to ensure
that inmates with language problems have a reasonably ade-
quate opportunity to file nonfrivolous legal claims challeng-
ing their convictions or conditions of confinement. But it is
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that capability, rather than the capability of turning pages in
a law library, that is the touchstone.

C

Having rejected petitioners’ argument that the injuries
suffered by Bartholic and Harris do not count, we turn to
the question whether those injuries, and the other findings
of the District Court, support the injunction ordered in this
case. The actual-injury requirement would hardly serve the
purpose we have described above—of preventing courts
from undertaking tasks assigned to the political branches—
if once a plaintiff demonstrated harm from one particular
inadequacy in government administration, the court were
authorized to remedy all inadequacies in that administration.
The remedy must of course be limited to the inadequacy that
produced the injury in fact that the plaintiff has established.
See Missouri v. Jenkins, 515 U. S. 70, 88, 89 (1995) (“[TThe
nature of the . . . remedy is to be determined by the nature
and scope of the constitutional violation” (citation and inter-
nal quotation marks omitted)).

This is no less true with respect to class actions than with
respect to other suits. “That a suit may be a class action
... adds nothing to the question of standing, for even named
plaintiffs who represent a class ‘must allege and show that
they personally have been injured, not that injury has been
suffered by other, unidentified members of the class to which
they belong and which they purport to represent.”” Simon
v. Eastern Ky. Welfare Rights Organization, 426 U. S. 26,
40, n. 20 (1976), quoting Warth v. Seldin, 422 U. S. 490, 502
(1975). The general allegations of the complaint in the pres-
ent case may well have sufficed to claim injury by named
plaintiffs, and hence standing to demand remediation, with
respect to various alleged inadequacies in the prison system,
including failure to provide adequate legal assistance to non-
English-speaking inmates and lockdown prisoners. That
point is irrelevant now, however, for we are beyond the
pleading stage.
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“Since they are not mere pleading requirements, but
rather an indispensable part of the plaintiff’s case, each
element [of standing] must be supported in the same
way as any other matter on which the plaintiff bears
the burden of proof, i. e., with the manner and degree of
evidence required at the successive stages of the litiga-
tion. At the pleading stage, general factual allegations
of injury resulting from the defendant’s conduct may
suffice, for on a motion to dismiss we presume that gen-
eral allegations embrace those specific facts that are
necessary to support the claim. In response to a sum-
mary judgment motion, however, the plaintiff can no
longer rest on such mere allegations, but must set forth
by affidavit or other evidence specific facts, which for
purposes of the summary judgment motion will be taken
to be true. And at the final stage, those facts (if contro-
verted) must be supported adequately by the evidence
adduced at trial.” Lujan v. Defenders of Wildlife, 504
U.S. 555, 561 (1992) (citations and internal quotation
marks omitted).

After the trial in this case, the court found actual injury on
the part of only one named plaintiff, Bartholic; and the cause
of that injury—the inadequacy which the suit empowered
the court to remedy—was failure of the prison to provide the
special services that Bartholic would have needed, in light of
his illiteracy, to avoid dismissal of his case. At the outset,
therefore, we can eliminate from the proper scope of this
injunction provisions directed at special services or special
facilities required by non-English speakers, by prisoners in
lockdown, and by the inmate population at large. If inade-
quacies of this character exist, they have not been found to
have harmed any plaintiff in this lawsuit, and hence were not
the proper object of this District Court’s remediation.®

6 JUSTICE STEVENS concludes, in gross, that Bartholic’s and Harris’s in-
juries are “sufficient to satisfy any constitutional [standing] concerns,” post,
at 408. But standing is not dispensed in gross. If the right to complain
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As to remediation of the inadequacy that caused Barthol-
ic’s injury, a further question remains: Was that inadequacy
widespread enough to justify systemwide relief? The only
findings supporting the proposition that, in all of ADOC’s
facilities, an illiterate inmate wishing to file a claim would be
unable to receive the assistance necessary to do so were (1)
the finding with respect to Bartholic, at the Florence facility,
and (2) the finding that Harris, while incarcerated at Perry-
ville, had once been “unable to file [a] legal actio[n].” 834
F. Supp., at 1558. These two instances were a patently in-
adequate basis for a conclusion of systemwide violation and
imposition of systemwide relief. See Dayton Bd. of Ed. v.
Brinkman, 433 U. S. 406, 417 (1977) (“[I]nstead of tailoring
a remedy commensurate with the three specific violations,
the Court of Appeals imposed a systemwide remedy going
beyond their scope”); id., at 420 (“[O]nly if there has been a
systemwide impact may there be a systemwide remedy”);

of one administrative deficiency automatically conferred the right to com-
plain of all administrative deficiencies, any citizen aggrieved in one respect
could bring the whole structure of state administration before the courts
for review. That is of course not the law. As we have said, “[nJor does
a plaintiff who has been subject to injurious conduct of one kind possess
by virtue of that injury the necessary stake in litigating conduct of another
kind, although similar, to which he has not been subject.” Blum v. Yaret-
sky, 457 U.S. 991, 999 (1982). As even JUSTICE SOUTER concedes, the
inability of respondents to produce any evidence of actual injury to other
than illiterate inmates (Bartholic and Harris) “dispose[s] of the challenge
to remedial orders insofar as they touch non-English speakers and lock-
down prisoners.” Post, at 395.

Contrary to JUSTICE STEVENS’s suggestion, see post, at 408, n. 4, our
holding that respondents lacked standing to complain of injuries to non-
English speakers and lockdown prisoners does not amount to “a conclusion
that the class was improper.” The standing determination is quite sepa-
rate from certification of the class. Again, Blum proves the point: In that
case, we held that a class of “‘all residents of skilled nursing and health
related nursing facilities in New York State who are recipients of Medicaid
benefits’” lacked standing to challenge transfers to higher levels of care,
even though they had standing to challenge discharges and transfers to
lower levels; but we did not disturb the class definition. See 457 U. S, at
997, n. 11, 999-1002.
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Califano v. Yamasaki, 442 U. S. 682, 702 (1979) (“[T]he scope
of injunctive relief is dictated by the extent of the violation
established, not by the geographical extent of the plaintiff
class”).

To be sure, the District Court also noted that “the trial
testimony . . . indicated that there are prisoners who are
unable to research the law because of their functional illiter-
acy,” 834 F. Supp., at 1558. As we have discussed, however,
the Constitution does not require that prisoners (literate or
illiterate) be able to conduct generalized research, but only
that they be able to present their grievances to the courts—
a more limited capability that can be produced by a much
more limited degree of legal assistance. Apart from the dis-
missal of Bartholic’s claim with prejudice, and Harris’s in-
ability to file his claim, there is no finding, and as far as we
can discern from the record no evidence, that in Arizona pris-
ons illiterate prisoners cannot obtain the minimal help neces-
sary to file particular claims that they wish to bring before
the courts. The constitutional violation has not been shown
to be systemwide, and granting a remedy beyond what was
necessary to provide relief to Harris and Bartholic was
therefore improper.”

“Our holding regarding the inappropriateness of systemwide relief for
illiterate inmates does not rest upon the application of standing rules, but
rather, like JUSTICE SOUTER’s conclusion, upon “the respondents’ failure
to prove that denials of access to illiterate prisoners pervaded the State’s
prison system,” post, at 397. In one respect, however, JUSTICE SOUTER’S
view of this issue differs from ours. He believes that systemwide relief
would have been appropriate “[h]ad the findings shown libraries in sham-
bles throughout the prison system,” ibid. That is consistent with his
view, which we have rejected, that lack of access to adequate library facili-
ties qualifies as relevant injury in fact, see n. 4, supra.

Contrary to JUSTICE SOUTER’s assertion, post, at 397, the issue of sys-
temwide relief has nothing to do with the law governing class actions.
Whether or not a class of plaintiffs with frustrated nonfrivolous claims
exists, and no matter how extensive this class may be, unless it was estab-
lished that violations with respect to that class occurred in all institutions
of Arizona’s system, there was no basis for a remedial decree imposed
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There are further reasons why the order here cannot
stand. We held in Turner v. Safley, 482 U. S. 78 (1987), that
a prison regulation impinging on inmates’ constitutional
rights “is valid if it is reasonably related to legitimate peno-
logical interests.” Id., at 89. Such a deferential standard
is necessary, we explained,

“if ‘prison administrators . .., and not the courts, [are]
to make the difficult judgments concerning institutional
operations.” Subjecting the day-to-day judgments of
prison officials to an inflexible strict scrutiny analysis
would seriously hamper their ability to anticipate secu-
rity problems and to adopt innovative solutions to the
intractable problems of prison administration.” Ibid.
(citation omitted), quoting Jones v. North Carolina Pris-
oners’ Labor Union, Inc., 433 U. S. 119, 128 (1977).

These are the same concerns that led us to encourage “local
experimentation” in Bounds, see supra, at 352, and we think
it quite obvious that Bounds and Turner must be read in
pari materia.

The District Court here failed to accord adequate defer-
ence to the judgment of the prison authorities in at least
three significant respects. First, the court concluded that
ADOC’s restrictions on lockdown prisoners’ access to law li-
braries were unjustified. Twrner’s principle of deference
has special force with regard to that issue, since the inmates
in lockdown include “the most dangerous and violent prison-
ers in the Arizona prison system,” and other inmates pre-
senting special disciplinary and security concerns. Brief for
Petitioners 5. The District Court made much of the fact

upon all those institutions. However inadequate the library facilities may
be as a theoretical matter, various prisons may have other means (active
assistance from “jailhouse lawyers,” complaint forms, etc.) that suffice to
prevent the legal harm of denial of access to the courts. Courts have no
power to presume and remediate harm that has not been established.
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that lockdown prisoners routinely experience delays in re-
ceiving legal materials or legal assistance, some as long as
16 days, 834 F. Supp., at 1557, and n. 23, but so long as they
are the product of prison regulations reasonably related to
legitimate penological interests, such delays are not of con-
stitutional significance, even where they result in actual in-
jury (which, of course, the District Court did not find here).

Second, the injunction imposed by the District Court was
inordinately—indeed, wildly—intrusive. There is no need
to belabor this point. One need only read the order, see
App. to Pet. for Cert. 61a—85ba, to appreciate that it is the ne
plus ultra of what our opinions have lamented as a court’s
“in the name of the Constitution, becom[ing] . . . enmeshed
in the minutiae of prison operations.” Bell v. Wolfish, 441
U. S. 520, 562 (1979).

Finally, the order was developed through a process that
failed to give adequate consideration to the views of state
prison authorities. We have said that “[t]he strong consider-
ations of comity that require giving a state court system that
has convicted a defendant the first opportunity to correct its
own errors . . . also require giving the States the first oppor-
tunity to correct the errors made in the internal administra-
tion of their prisons.” Preiser v. Rodriguez, 411 U. S. 475,
492 (1973). For an illustration of the proper procedure in a
case such as this, we need look no further than Bounds itself.
There, after granting summary judgment for the inmates,
the District Court refrained from *“‘dictat[ing] precisely
what course the State should follow.”” Bounds, 430 U. S,,
at 818. Rather, recognizing that “determining the ‘appro-
priate relief to be ordered . . . presents a difficult problem,””
the court “‘charge[d] the Department of Correction with the
task of devising a Constitutionally sound program’ to assure
inmate access to the courts.” Id., at 818-819. The State
responded with a proposal, which the District Court ulti-
mately approved with minor changes, after considering ob-
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jections raised by the inmates. Id., at 819-820. We praised
this procedure, observing that the court had “scrupulously
respected the limits on [its] role,” by “not . . . thrust[ing]
itself into prison administration” and instead permitting
“[plrison administrators [to] exercis[e] wide discretion within
the bounds of constitutional requirements.” Id., at 832—-833.
As Bounds was an exemplar of what should be done, this
case is a model of what should not. The District Court to-
tally failed to heed the admonition of Preiser. Having found
a violation of the right of access to the courts, it conferred
upon its special master, a law professor from Flushing, New
York, rather than upon ADOC officials, the responsibility for
devising a remedial plan. To make matters worse, it se-
verely limited the remedies that the master could choose.
Because, in the court’s view, its order in an earlier access-to-
courts case (an order that adopted the recommendations of
the same special master) had “resolved successfully” most of
the issues involved in this litigation, the court instructed
that as to those issues it would implement the earlier order
statewide, “with any modifications that the parties and Spe-
cial Master determine are necessary due to the particular
circumstances of the prison facility.” App. to Pet. for Cert.
88a (footnote omitted). This will not do. The State was
entitled to far more than an opportunity for rebuttal, and on
that ground alone this order would have to be set aside.®

8 JUSTICE STEVENS believes that the State of Arizona “is most to blame
for the objectionable character of the final [injunctive] order,” post, at 411,
for two reasons: First, because of its lack of cooperation in prison litigation
three to five years earlier before the same judge, see Gluth v. Kangas, 773
F. Supp. 1309 (Ariz. 1988). But the rule that federal courts must “givle]
the States the first opportunity to correct the errors made in the internal
administration of their prisons,” Preiser v. Rodriguez, 411 U. S. 475, 492
(1973), is not to be set aside when a judge decides that a State was insuffi-
ciently cooperative in a different, earlier case. There was no indication
of obstructive tactics by the State in the present case, from which one
ought to have concluded that the State had learned its lesson. Second,
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* * *

For the foregoing reasons, we reverse the judgment of the
Court of Appeals and remand the case for further proceed-
ings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.

The Constitution charges federal judges with deciding
cases and controversies, not with running state prisons.
Yet, too frequently, federal district courts in the name of the
Constitution effect wholesale takeovers of state correctional
facilities and run them by judicial decree. This case is a
textbook example. Dissatisfied with the quality of the law
libraries and the legal assistance at Arizona’s correctional
institutions, the District Court imposed a statewide decree
on the Arizona Department of Corrections (ADOC), dictat-
ing in excruciatingly minute detail a program to assist in-
mates in the filing of lawsuits—right down to permissible
noise levels in library reading rooms. Such gross overreach-
ing by a federal district court simply cannot be tolerated in
our federal system. Principles of federalism and separation
of powers dictate that exclusive responsibility for adminis-
tering state prisons resides with the State and its officials.

JUSTICE STEVENS contends that the State failed vigorously to oppose ap-
plication of the Gluth methodology to the present litigation. But surely
there was no reasonable doubt that the State objected to that methodol-
ogy. JUSTICE STEVENS demands from the State, we think, an unattain-
able degree of courage and foolishness in insisting that, having been pun-
ished for its recalcitrance in the earlier case by the imposition of the Gluth
methodology, it antagonize the District Court further by “zealously” in-
sisting that that methodology, recently vindicated on appeal, must be
abandoned. It sufficed, we think, for the State to submit for the record
at every turn that “Defendants’ objections and suggestions for modifica-
tions shall not be deemed a waiver of these Defendants’ right to appeal
prior rulings and orders of this Court or appeal from the subsequent final
Order setting forth the injunctive relief regarding legal access issues,”
see, e. g., App. 221, 225, 231, 239, 243.
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Of course, prison officials must maintain their facilities
consistent with the restrictions and obligations imposed by
the Constitution. In Bounds v. Smith, 430 U. S. 817 (1977),
we recognized as part of the State’s constitutional obliga-
tions a duty to provide prison inmates with law libraries or
other legal assistance at state expense, an obligation we de-
scribed as part of a loosely defined “right of access to the
courts” enjoyed by prisoners. While the Constitution may
guarantee state inmates an opportunity to bring suit to vin-
dicate their federal constitutional rights, I find no basis in
the Constitution—and Bounds cited none—for the right to
have the government finance the endeavor.

I join the majority opinion because it places sensible and
much-needed limitations on the seemingly limitless right to
assistance created in Bounds and because it clarifies the
scope of the federal courts’ authority to subject state prisons
to remedial decrees. I write separately to make clear my
doubts about the validity of Bounds and to reiterate my ob-
servation in Missouri v. Jenkins, 515 U. S. 70 (1995), that the
federal judiciary has for the last half century been exercising
“equitable” powers and issuing structural decrees entirely
out of line with its constitutional mandate.

I
A

This case is not about a right of “access to the courts.”
There is no proof that Arizona has prevented even a single
inmate from filing a civil rights lawsuit or submitting a peti-
tion for a writ of habeas corpus. Instead, this case is about
the extent to which the Constitution requires a State to fi-
nance or otherwise assist a prisoner’s efforts to bring suit
against the State and its officials.

In Bounds v. Smith, supra, we recognized for the first
time a “fundamental constitutional right” of all inmates to
have the State “assist [them] in the preparation and filing of
meaningful legal papers.” Id., at 828. We were not explicit
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as to the forms the State’s assistance must take, but we did
hold that, at a minimum, States must furnish prisoners “with
adequate law libraries or adequate assistance from persons
trained in the law.” Ibid. Although our cases prior to
Bounds occasionally referenced a constitutional right of ac-
cess to the courts, we had never before recognized a free-
standing constitutional right that requires the States to
“shoulder affirmative obligations,” id., at 824, in order to “in-
sure that inmate access to the courts is adequate, effective,
and meaningful,” id., at 822.

Recognition of such broad and novel principles of constitu-
tional law are rare enough under our system of law that I
would have expected the Bounds Court to explain at length
the constitutional basis for the right to state-provided legal
materials and legal assistance. But the majority opinion in
Bounds failed to identify a single provision of the Constitu-
tion to support the right created in that case, a fact that did
not go unnoticed in strong dissents by Chief Justice Burger
and then-JUSTICE REHNQUIST. See id., at 833-834 (opinion
of Burger, C. J.) (“The Court leaves us unenlightened as to
the source of the ‘right of access to the courts’ which it per-
ceives or of the requirement that States ‘foot the bill’ for
assuring such access for prisoners who want to act as legal
researchers and brief writers”); id., at 840 (opinion of REHN-
QUIST, J.) (“[T]he ‘fundamental constitutional right of access
to the courts’ which the Court announces today is created
virtually out of whole cloth with little or no reference to the
Constitution from which it is supposed to be derived”). The
dissents’ calls for an explanation as to which provision of the
Constitution guarantees prisoners a right to consult a law
library or a legal assistant, however, went unanswered.
This is perhaps not surprising: Just three years before
Bounds was decided we admitted that the “[t]he precise ra-
tionale” for many of the “access to the courts” cases on which
Bounds relied had “never been explicitly stated,” and that
no Clause that had thus far been advanced “by itself provides
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an entirely satisfactory basis for the result reached.” Ross
v. Moffitt, 417 U. S. 600, 608-609 (1974).

The weakness in the Court’s constitutional analysis in
Bounds is punctuated by our inability, in the 20 years since,
to agree upon the constitutional source of the supposed right.
We have described the right articulated in Bounds as a “con-
sequence” of due process, Murray v. Giarratano, 492 U. S.
1, 11, n. 6 (1989) (plurality opinion) (citing Procunier v. Mar-
tinez, 416 U. S. 396, 419 (1974)), as an “aspect” of equal pro-
tection, 492 U. S,, at 11, n. 6 (citation omitted), or as an “equal
protection guarantee,” Pennsylvania v. Finley, 481 U. S.
551, 557 (1987). In no instance, however, have we engaged
in rigorous constitutional analysis of the basis for the as-
serted right. Thus, even as we endeavor to address the
question presented in this case—whether the District
Court’s order “exceeds the constitutional requirements set
forth in Bounds,” Pet. for Cert. i—we do so without knowing
which Amendment to the Constitution governs our inquiry.

It goes without saying that we ordinarily require more
exactitude when evaluating asserted constitutional rights.
“As a general matter, the Court has always been reluctant”
to extend constitutional protection to “unchartered areals],”
where the “guideposts for responsible decisionmaking . . .
are scarce and open-ended.” Collins v. Harker Heights, 503
U.S. 115, 125 (1992). It is a bedrock principle of judicial
restraint that a right be lodged firmly in the text or tradition
of a specific constitutional provision before we will recognize
it as fundamental. Strict adherence to this approach is es-
sential if we are to fulfill our constitutionally assigned role
of giving full effect to the mandate of the Framers without
infusing the constitutional fabric with our own political

views.
B

In lieu of constitutional text, history, or tradition, Bounds
turned primarily to precedent in recognizing the right to
state assistance in the researching and filing of prisoner
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claims. Our cases, however, had never recognized a right of
the kind articulated in Bounds, and, in my opinion, could not
reasonably have been read to support such a right. Prior
to Bounds, two lines of cases dominated our so-called “access
to the courts” jurisprudence. One of these lines, rooted
largely in principles of equal protection, invalidated state fil-
ing and transcript fees and imposed limited affirmative obli-
gations on the States to ensure that their criminal proce-
dures did not discriminate on the basis of poverty. These
cases recognized a right to equal access, and any affirmative
obligations imposed (e. g., a free transcript or counsel on a
first appeal as of right) were strictly limited to ensuring
equality of access, not access in its own right. In a second
line of cases, we invalidated state prison regulations that
restricted or effectively prohibited inmates from filing ha-
beas corpus petitions or civil rights lawsuits in federal court
to vindicate federally protected rights. While the cases in
this line did guarantee a certain amount of access to the fed-
eral courts, they imposed no affirmative obligations on the
States to facilitate access, and held only that States may not
“abridge or impair” prisoners’ efforts to petition a federal
court for vindication of federal rights. FEx parte Hull, 312
U. S. 546, 549 (1941). Without pausing to consider either the
reasoning behind, or the constitutional basis for, each of
these independent lines of case law, the Court in Bounds
engaged in a loose and selective reading of our precedents
as it created a freestanding and novel right to state-
supported legal assistance. Despite the Court’s purported
reliance on prior cases, 